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Ramifications of Patel v Mirza in the Law of Trusts

PAUL S DAVIES

Cases concerning the law of property and, in particular, trusts have had a significant impact
upon the illegality defence throughout the common law. The decision of the House of Lords in
Tinsley v Milligan® acted as a catalyst for the prolonged work of the Law Commission; that
was a trusts case, which built upon decisions concerning legal property rights.? The ““eliance-
based’ approach endorsed in Tinsley clearly did cause some concern in trust cases,® and in Patel
v Mirza* the departure from the reliance principle came as no great surprise. As a result, some
cases concerning trusts may now be decided differently; indeed, the Supreme Court in Patel v
Mirza expressed dissatisfaction with Collier v Collier,® for example. Considering how the
illegality defence will operate in the context of trusts is therefore of some practical importance.®
However, the number of cases affected should not be exaggerated. In its ‘Impact Assessment
for Reforming the Law of Illegality in Trusts’ in 2010, the Law Commission was only able to
identify 19 reported cases in the previous 9 years.” Even in its original consultation, the
Commission recognised that:®

[T]rusts which ‘involve’ illegality have not caused, and would perhaps be unlikely to
cause, significant difficulties for the courts. There is certainly a dearth of case law
dealing with many of the ways in which a trust may ‘involve’ a legal wrong.

In any event, Patel v Mirza is not a trusts case, and the Supreme Court did not consider the
ramifications that decision may have in this area of law. Lord Sumption warned that the
majority’s stance could lead to ‘unforeseen and undesirable collateral consequences’,® and
these could be felt particularly keenly where property rights are concerned. Moreover, there
are a number of open questions concerning the effect of illegality in the law of trusts, and this
chapter will also seek to address the most pressing of these.

I. Does Patel v Mirza affect the Law of Trusts?
It may seem obvious that the decision of the Supreme Court in Patel v Mirza affects all areas

of private law, and is not limited to the facts of the dispute which was before the court. After
all, Lord Toulson, speaking for the majority, was clear that the approach in Tinsley v Milligan
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should be departed from.'° But while throughout the judgment reference was made to the law
of contract, tort and unjust enrichment,* there was little explicit discussion of property rights.*2
Given the facts of Patel v Mirza —which concerned the recovery of money paid under a contract
tainted by illegality — this is understandable. But it does highlight the ambition of the majority
in Patel v Mirza: effectively, the Supreme Court sought to reform a wide area of law, and used
the dispute in one particular case as a springboard to do so. This is problematic, given the nature
of how cases are decided.® Counsel on both sides in Patel v Mirza were, inevitably, focussed
on achieving the best outcome for their clients, for whom the coherence of the law is naturally
secondary to winning the case. Indeed, it appears that neither side actually asked the Supreme
Court to adopt an approach which balanced a ‘range of factors’ when deciding whether to apply
the illegality defence, and that this step was taken of the Court’s own volition.* It is impossible
for the Supreme Court to have the same information and broad view available to it as a
legislature would have, and it is not obviously desirable for judges to quasi-legislate in the
manner undertaken by the Supreme Court in Patel v Mirza. It is worth recalling the wise
warning of Lord Goff in Tinsley v Milligan:*®

[1]f there is to be a reform aimed at substituting a system of discretionary relief for the
present rules, the reform is one which should only be instituted by the legislature, after
a full inquiry into the matter by the Law Commission, such inquiry to embrace not only
the perceived advantages and disadvantages of the present law, but also the likely
advantages and disadvantages of a system of discretionary relief.

Nevertheless, it would now take a very bold judge to apply the approach in Tinsley v
Milligan to a trust dispute on the basis that the ratio of Patel v Mirza does not cover trusts.®
And it is at least understandable why the Supreme Court decided to ‘venture further’!” and deal
with the law of illegality more broadly: the law was a mess, strongly criticised,'® and it was
unlikely that a better opportunity would soon present itself to the Supreme Court to deal with
the law concerning trusts.’® Before Patel v Mirza, lower court judges continued to feel
constrained to apply Tinsley in the context of trusts.?® In order to move away from that situation,
the majority Justices clearly intended that their favoured approach be applied broadly.
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This has the advantage of maintaining a semblance of coherency and consistency across
private law: the law of property and trusts is not an entirely different species from contract and
tort.?! Nevertheless, there appears to be some feeling that certainty is especially important in
the context of property rights. The Law Commission was acutely conscious of many responses
to its consultations which emphasised the need for certainty in the context of property rights,
and the Draft Bill it ultimately attached to its final report was very narrow in scope and covered
only equitable property rights but not legal property rights. The reliance principle in
Bowmakers Ltd v Barnet Instruments Ltd?® would therefore have been maintained. Admittedly,
the Commission thought this was a source of ‘regret’, but the different considerations at issue
— particularly as regards third parties — when considering property rights mean that it is unlikely
that Patel v Mirza will be the final word on illegality in property law. Indeed, when
downplaying fears of uncertainty, Lord Toulson pointed out that ‘people contemplating
unlawful activity’ do not perhaps ‘deserve’ that the law be entirely certain;?* but where the
claim in a trust dispute concerns third parties, such reasoning is obviously weakened. As Lord
Neuberger rightly observed, innocent third parties are entitled to expect the law to be clear, and

“there is a general public interest in certainty and clarity in all areas of law”.?°

I1. The Role and Future of the Presumption of Advancement

The decision in Tinsley highlighted the importance of the two so-called ‘presumptions’ of
resulting trust and advancement. Equity is generally said to be suspicious of transfers made for
no consideration in return, so a donee may hold the property transferred on trust for the donor
by virtue of a ‘presumption of resulting trust’. In some circumstances, however, equity will
presume that a gift was intended because of the relationship between the parties, as a result of
a ‘presumption of advancement’. The effect of these different presumptions relates to the
allocation of the burden of proof:2® where the presumption of resulting trust arises, the burden
will be on the transferee to show that a trust was not intended, and where the presumption of
advancement applies, the burden will be on the transferor to show that he or she did not intend
a gift but intended to retain a beneficial interest in the property.

In Stack v Dowden,?” Baroness Hale cited with approval the observation of Lord
Diplock in Pettitt v Pettitt that the equitable presumptions are ‘no more than a consensus of
judicial opinion disclosed by reported cases as to the most likely inference of fact to be drawn
in the absence of any evidence to the contrary’.?8 However, it is worth highlighting that the
existence of two competing ‘presumptions’ is controversial. Logically, only one is needed. So,
for example, we may only need a presumption of resulting trust, and where this does not apply
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there is no need for any fact to be presumed and therefore no need for any ‘presumption’ of
advancement.?®

Nevertheless, the language of two different presumptions is entrenched in the decided
cases and was raised to undue prominence by the House of Lords in Tinsley. Miss Tinsley and
Miss Milligan were lovers who purchased a property which was conveyed into the sole name
of Tinsley, even though Milligan had contributed to the purchase price. The purpose of this
arrangement was to defraud the Department of Social Security. Milligan claimed a share in the
property, and Tinsley argued that she could not do so because of her illegal conduct. A bare
majority of the House of Lords held that Milligan could claim a share in the house despite the
illegal purpose of the arrangement. Milligan could rely on the presumed resulting trust which
arose in her favour by virtue of her contribution to the purchase price:* she did not need to
lead any evidence of illegality in order to establish her beneficial interest, and Tinsley could
not rebut the presumption of resulting trust by relying on the illegal purpose of the arrangement.
However, on only slightly different facts the result would have been entirely different. If the
case had concerned a married heterosexual couple, and the husband had contributed to the
purchase of a house in the sole name of his wife, then there would have been a presumption of
advancement in favour of his wife, rather than a presumption of resulting trust. Consequently,
the husband would not have been able to claim a share in the property: he would have needed
to lead evidence of illegality in order to rebut the presumption of advancement, and this would
not be permitted. Yet the merits of the two cases appear overwhelmingly similar.

This highlights that the two presumptions ‘are not as innocuous as they seem’.3! The
relationship between the parties could be crucial in determining whether a trust prima facie
arises, and whether there is any need to rely upon illegal conduct. This was highlighted in Tribe
v Tribe.3? A father transferred shares to his son to conceal them from his creditors. Once the
threat from his creditors had passed, the father asked his son to return the shares to him. The
son refused and argued that, since there had been an apparent gift from father to son, the
presumption of advancement applied and the father was unable to rebut this by pleading his
actual unlawful purpose. The Court of Appeal held that, since none of the creditors had been
aware of the transfer of shares, no part of the illegal purpose had been carried into effect, so
the father could withdraw from the illegal scheme as he was still within the ‘locus poenitentiae’;
the father could therefore plead his illegal intent in order to rebut the presumption of
advancement. This reliance on the locus poenitentiae is controversial, since it appears that the
illegal purpose of the father had been carried out, as his shares were hidden with his son for a
given period, exactly as intended.3® The decision in Tribe v Tribe seems to fall foul of the
warning given by Lord Denning in Chettiar v Chettiar that ‘he cannot use the process of the
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courts to get the best of both worlds — to achieve his fraudulent purpose and also to get his
property back’.>*

Following Patel v Mirza it may now be that there is no need to invoke a locus
poenitentiae since the balancing approach necessarily takes into account whether the illegal
purpose has been fulfilled.®® But Tribe highlights a certain level of dissatisfaction with the rigid
approach in Tinsley. Millett LJ criticised the ‘harshness’ of the decision in Tinsley,® and
Nourse LJ cited with apparent approval the criticism of HHJ Weekes QC at first instance in the
case, who found it “difficult to see why the outcome in cases such as the present one should
depend to such a large extent on arbitrary factors, such as whether the claim is brought by a
father against a son, or a mother against a son, or a grandfather against a grandson’.3” More
recently, Black J has lamented that ‘the courts have plainly felt uncomfortable at times with
the results of the rules, which can seem sometimes to favour one of a number of parties who
are all equally implicated in the illegal purpose simply by virtue of the accident of how a case
has to be pleaded, but that is the way in which the law operates’.®

Much of the dissatisfaction stems from whether the presumption of advancement or
presumption of resulting trust arises from the facts of the case. And it is in the context of illegal
transactions that the presumptions are most important: both the presumption of advancement
and the presumption of resulting trust can be displaced by any evidence of a contrary
intention,® but the major restriction was that evidence tainted by illegality was not admissible
under the ‘reliance principle’ of Tinsley. As a result, the Law Commission understandably
considered whether the presumption of advancement could simply be abolished,*® and whether
this would solve many of the problems posed for the law of trusts by Tinsley. Although this
proposal apparently received the support of consultees, this limited idea of reform was soon
dropped by the Law Commission since it would only affect resulting trusts. Yet the fact-pattern
of Tinsley itself would no longer be considered to concern a resulting trust, but rather a
constructive trust, following the decisions of the House of Lords in Stack v Dowden*! and Jones
v Kernott.*?

Beyond the context of illegality, the presumption of advancement has continued to be
attacked. In its traditional form, it is easy to criticise this presumption as anachronistic and
discriminatory. In Tinsley v Milligan, Lord Browne-Wilkinson explained that it applied to ‘a
transfer from a man to his wife, children or others to whom he stands in loco parentis’.** But
why should it matter whether the transferor was male or female? The basis of the presumption
appears to be that women and children depended upon a patriarch such that the advantage of a
presumption of advancement was required as a matter of public policy. However, as Lord Reid
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commented in Pettitt v Pettitt as long ago as 1969, ‘These considerations have largely lost their
force under present conditions, and, unless the law has lost all flexibility so that the courts can
no longer adapt it to changing conditions, the strength of the presumption must have been much
diminished’.* It has also been said that existence of the presumption of advancement is
contrary to human rights,* although the better view is that the presumption of advancement in
itself is probably not contrary to the United Kingdom’s obligations under the European
Convention on Human Rights.*®

In any event, distinguishing between gifts on the basis that they were made by a man
or by a woman is clearly unsatisfactory. There are two principal options for future reform:
either abolish the presumption of advancement, or extend it so that it also applies to transfers
from wife to husband and mother to child, for example. The first option was adopted in section
199 of the Equality Act 2010. Yet despite much of the Equality Act 2010 already being
implemented, section 199 has not been brought into force, and there are no indications that the
Government intends to do so. It is suggested that one consequence of Patel v Mirza will be that
section 199 of the Equality Act 2010 is even less likely to be implemented, since any perceived
need to do so will be reduced now that cases on illegality no longer turn upon whether the
presumption of advancement applies.

Judicial proclamations that the presumption of advancement is on its ‘death-bed’*’ are
therefore likely to prove premature. More to the point is Lord Neuberger’s observation in Stack
v Dowden that ‘the presumption of advancement, as between man and wife, which was so
important in the 18th and 19th centuries, has now become much weakened, although not quite
to the point of disappearance’.*® Indeed, it is possible to imagine that the presumption might
conceivably have some role to play beyond illegal transactions. For instance, a father might
transfer property to his son immediately before becoming mentally incapacitated or dying, and
it may be important to ascertain where the burden of proof lies. It is suggested that there is
much to be said in favour of retaining the presumption of advancement. After all, when a father
gives property to his child, it seems more likely than not that a gift was intended, and that the
burden should be on the father to prove the contrary. It is to be hoped that the presumption will
simply be extended to cover gifts from mother to child*® and from wife to hushand® or between
spouses in a same-sex marriage. This path is available to judges when developing the common
law. It is doubtful whether the contrary approach of abolishing the presumption of advancement
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should be pursued by judges when Government has deliberately chosen not to bring such a
reform into effect through section 199.

There is some evidence that the courts have already started to shift in the direction of
expanding the presumption of advancement. In Antoni v Antoni, Lord Scott, giving the advice
of the Privy Council, employed gender-neutral language in describing the presumption of
advancement as applying ‘when a parent places assets in the name of a child and assumes that
the parent intends to make a gift to the child’.* Similarly, in Close Invoice Finance Ltd v
Abaowa, Mr Simon Picken QC, sitting as a Deputy Judge, said, obiter, that he ‘would have had
no hesitation in deciding that in the modern age the presumption of advancement should,
indeed, be taken as applying between a mother and a daughter in the same way that it does as
between a father and his child’.>? It has been suggested this approach might come at an indirect
cost to women,>® and it may prove difficult to define precisely which relationships give rise to
the presumption of advancement. Nevertheless, it remains the best avenue available to judges.
The alternative option of abolishing the presumption can now only satisfactorily be achieved
through legislation, and in many respects section 199 remains problematic. For example, that
provision would operate prospectively only;** reform should be both immediate and have
retrospective effect.

[11. Implementing the work of the Law Commission?

It is clear that Lord Toulson and the majority of the Supreme Court in Patel v Mirza were
influenced by the work of the Law Commission.>® Given that Lord Toulson was the Chair of
the Commission for part of the very long lifetime of the Law Commission’s project, this is
unsurprising. However, it is worth reflecting on the scope of the Law Commission’s proposals
compared to the scope of the decision of the Supreme Court. This is particularly appropriate in
the context of trusts, since the Law Commission did recommend statutory reform, and indeed
the final report of the Law Commission included a Draft Trusts (Concealment of Interests) Bill
(Draft Bill).

Too much weight should not be placed upon the Law Commission’s proposed
legislation. After all, the Government said that it was ‘minded not to implement the
Commission’s proposals’,>® and the Law Commission itself confessed to finding the project
very difficult, and to divisions within the Commission.>” It might be thought that the Law
Commission did well just to rid itself of the project in the end, since, at least on one view, it
had received something of a ‘hospital pass’ from Lord Goff in being made to look at such an
intricate and complex area of law where opinions differ markedly and vociferously. It is not
surprising that legislation has not been passed. But the Law Commission’s project does have
the great merit of clearly highlighting the major areas of difficulty in the common law, and it
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is interesting to consider to what extent the Supreme Court has resolved those difficulties, and
how such problems might be confronted in the future.

The Draft Bill was only intended to apply ‘if in the court’s opinion the circumstances
are exceptional’.®® It is unclear what the terms ‘exceptional’ and ‘circumstances’ mean. The
Law Commission thought that what constitutes ‘exceptional circumstances’ can be ‘safely left
to the courts’,> but that this extra hurdle of exceptional circumstances was necessary since ‘in
the general “run of the mill” type of case we do not expect the illegality to have any effect on
the beneficiary’s entitlement’.®® However, if a beneficiary has taken steps to conceal an
equitable interest for the purpose of committing a criminal offence — the only sort of situation
to which the Draft Bill applies — this does not appear to be very ‘run of the mill’ at all. The
Explanatory Notes to the Draft Bill indicate ‘that the circumstances might be exceptional
where, for example, the claimant’s behaviour has been particularly reprehensible’,®! but this
does not much further the quest for clarity.

The Supreme Court in Patel v Mirza did not endorse this ‘gateway’ of ‘exceptionality’.
This has the advantage of avoiding prolonged discussion about whether the facts of a particular
case fall within the scope of a statutory regime. However, it is also clear from the decision in
Patel v Mirza that it is only in a rare case that the illegality defence will affect the result in a
case.®? So although there is no formal barrier of ‘exceptionality’ to applying the balancing
approach in Patel v Mirza, it is likely that it is only in situations where the illegality is very
serious that a beneficiary would be unable to enforce his or her interests under a trust.

The Draft Bill, as its name suggests, was only intended to apply to instances of
concealment.®® If a trust was set up in order to conceal a beneficiary’s interest in the property,
and this was done in connection with the commission of an offence, then the statutory scheme
would bite.%* The proposed legislation also covered situations where a trust was established for
proper purposes, but was later deliberately continued in order to conceal a beneficial interest
in connection with the commission of an offence, and this was exploited by one of the parties.®®

The decision in Patel v Mirza covers such situations. However, that decision is not as
limited as the proposed statutory discretion. For example, cases where the trust is executed in
return for consideration which is illegal,®® or where the relevant illegality is the source of the
trust property, rather than the purpose of the trust arrangement,®” would have remained outside
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the scope of the statutory regime, but appear to be subject to the “new” approach to illegal
transactions endorsed by the Supreme Court. This might be especially welcome in cases where
the relevant illegality is particularly serious.

Indeed, the Law Commission’s very restrictive statutory regime would have left many
property law cases outside its favoured approach, and created a divide between legal property
rights and equitable property rights.®® That this unfortunate consequence has been avoided is
most welcome.®® Moreover, the judicial approach promoted in Patel v Mirza can clearly be
trumped by legislation which already provides that a transaction should be void, in which case
there should be no balancing of factors at all.”® And if the trust requires a beneficiary to commit
an unlawful act, for example, then the trust should also still be void.” In any event, general
principles of severance may still apply, such that an illegal and void provision may be severed
from the other terms of the trust, such that the remainder of the trust can be enforced in the
usual way. "

IV. lllegality and Third Parties

The Law Commission struggled to be clear about what the effect of illegality should be upon
third parties to the trust. There are two main areas to consider here. First, what about claimants
who are not the tainted beneficiaries, but instead the beneficiaries’ creditors’® or executors,’*
for example? And secondly, what about the position of third parties who are the innocent
victims of the illegality?

As regards the first scenario, the Law Commission accepted that ‘the position is simply
not clear’.”™ In Collier v Collier, Mance LJ thought that the illegality defence might only bar
the claim of a person tainted by the illegality, rather than an innocent creditor.” In a case such
as Collier, where both the “‘primary’ parties to the trust were similarly tainted by the illegality,
allowing a claim brought by an innocent third party creditor would seem to lead to the most
sensible results. On the other hand, in Stone & Rolls Ltd v Moore Stephens’” the House of Lords
appeared to take the view that the creditor could be in no better position than the beneficiary
through whom he claimed. This is understandable, but the status of Moore Stephens has been
somewhat undermined by the subsequent decision of the Supreme Court in Bilta (UK) Ltd v
Nazir that Moore Stephens should no longer be relied upon.” Moreover, Moore Stephens might
in any event be limited to cases brought on the basis of a breach of contractual or tortious duty
of care. The more flexible approach adopted by the Supreme Court in Patel v Mirza, and the
desire to reach more transparently just outcomes, might suggest that the claims of an innocent
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creditor or executor should trump the claims of a defendant tainted by illegality. Indeed, given
the support extended to Lord Browne-Wilkinson’s view in Tinsley that the effect of illegality
is procedural rather than substantive,” it seems possible for a court to say that whilst a
beneficiary cannot personally enforce his or her rights due to the illegality defence, creditors
or executors suing through the beneficiary may be able to.

This issue remains confused but important. It is to be hoped that guidance will soon be
forthcoming. The Law Commission’s Draft Bill explicitly provided that one factor to be taken
into account should be that the intended ‘victim’ of the concealment may have an interest in
the value of the assets of the beneficiary.® The Law Commission gave the example of a
husband who may transfer property to his mistress in order to hide it from his wife. If a dispute
were to arise between the husband and mistress over the ownership of the property, the court
might take into account the possibility that the wife might in the future bring a claim against
her husband under the Matrimonial Causes Act 1973, and that the value of the wife’s possible
claim might be reduced if the court were to decide that the husband did not in fact have an
interest under a trust in the property transferred to the mistress because of the illegality defence.
This is a sensible approach, and it is to be hoped that it will be adopted by the courts.

As regards third party victims of the illegality, the Supreme Court refused to recognise
any power in the courts to force a party to give up his or her illegal gains to the third party.
That might have serious repercussions in a case such as Tinsley v Milligan. On the facts of that
case, it appears that Milligan may have made peace with the Department for Social Security by
paying back the benefits she fraudulently claimed.8! But if she had not done so, and her claim
were still not barred by the illegality defence due to the illegality being considered
insufficiently serious,® then she would be able to retain the benefits she had fraudulently
claimed. This would represent a windfall benefit (which would not be shared with Tinsley).
Rather than allowing Milligan to assert her share in the property and retain the fraudulently
claimed benefits, it may be preferable to allow Milligan to assert her share in the property only
if she returned the benefits fraudulently claimed. That would be an available course of conduct
in Australia following the decision of the High Court in Nelson v Nelson,® but this was
described as a ‘yet further novelty’,%* and the door was shut on this possibility in Patel v
Mirza.®

It is understandable why a court might feel uncomfortable arrogating to itself such an
extensive power to make an order in favour of a third party not before the court. Indeed, the
Law Commission also ultimately concluded that such a power would not be appropriate; after
all, third party victims may choose to bring a claim in their own right,® and whether they do
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so or not is up to them and should not trouble a separate dispute before a court.®’ Yet the thrust
of much of the reasoning in Patel v Mirza is to allow the courts to put the parties back into their
original position before any illegality.®® If this is taken seriously, and followed through to its
logical conclusion, then illegally acquired benefits should be given up to innocent parties who
have been deprived by the illegal conduct.

In many instances, the third party which might have standing to bring the claim will be
the State. Indeed, it might be thought that an illegal act necessarily involves a wrong against
the State.?® In some circumstances, the State might seek to confiscate the proceeds of crime
through the Proceeds of Crime Act 2002. This legislative regime was understandably not
considered by the Supreme Court, and there were no submissions made regarding it.*° But why
did the State not seek to confiscate the benefits illegally acquired in Patel v Mirza? The answer
appears to have been previously recognised by the Law Commission: the National Crime
Agency ‘does not have sufficient resources to institute proceedings in every case in which
property has been obtained through unlawful conduct’.®* Admittedly, in the context of trust
disputes the National Crime Agency’s interest may often be piqued given the possibility of
recovering tangible assets and sizeable sums, but it cannot be said with confidence that Lord
Sumption was right to surmise that confiscation would be inevitable even as regards ‘heinous
crimes’.%2 The priorities and resources of the National Crime Agency determine whether a
confiscation order is sought. It is suggested that the power of the courts to confiscate illegally
acquired gains should be expanded. This is best achieved through statutory reform, given the
limits already imposed by Parliament through the 2002 Act;*® the reluctance of the Supreme
Court squarely to confront this issue is therefore understandable.®*

Significantly, however, the Law Commission’s Draft Bill contained provision for some
minor amendments to the Proceeds of Crime Act 2002 in order to ensure that even where the
court decides that the beneficiary should not be able to enforce his or her rights, there should
be no adverse impact on the ability to recover the proceeds of crime.®® One limitation of
reforming the law through judicial decisions is the inability to tinker with other statutes. Yet
the Law Commission’s approach must be correct, and it is to be hoped that the courts somehow
manage to arrive at the same outcome.® It is unclear how this can best be achieved.®” There is,
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after all, no guarantee that the claim for confiscation will be pursued before the trust dispute
between the parties tainted by illegality, and a court cannot simply refuse to decide the latter
issue or wait for any potential confiscation issue to be resolved. Perhaps the courts need to
develop a novel order themselves, whereby, for example, the beneficiary is held to be unable
to enforce his or her interest as a result of the illegality, but that interest can still be confiscated
by the National Crime Agency.

V. The Consequences of Illegality

Given that Patel v Mirza is not a trusts case, it is unsurprising that the decision of the Supreme
Court does not resolve what the consequences of an illegal transaction in the trust context might
be. The general thrust of the reasoning in Patel might suggest that if a trust fails for illegality
then the settlor should be able to claim the return of his or her property under a resulting trust.%
This is likely to be sufficient in many cases,®® but not in every situation. For instance, the
settlor’s illegality may be so serious that the court is sensibly reluctant to allow the settlor to
recover the property.®

As suggested above, in many circumstances the most attractive solution may be to
confiscate the property which is the subject of the illegal transaction. Both the Law
Commission and the Supreme Court in Patel v Mirza considered that the civil courts should
not effectively ‘punish’ parties in this way,'° unless authorised to do so under the Proceeds of
Crime Act 2002.1%? |t may nonetheless be possible for judges in some trust cases to achieve the
same result by declaring that the property is bona vacantia such that it reverts to the State, but
this remains an unlikely outcome: it is tantamount to confiscation, and property which has had
an owner should not readily become ownerless.

In general, therefore, the court has four options when deciding who is entitled to the
equitable interest, all of which were recognised in the Law Commission’s Draft Bill: (i) the
beneficiary;1% (ii) the trustee;%* (iii) the settlor;}% or (iv) another beneficiary under the same
trust.2%® The Law Commission concluded that these options were mutually exclusive, and that
the illegality defence should operate in an all-or-nothing manner.%” This is consistent with a
traditional approach to the doctrine, but it is interesting to speculate whether the more flexible
approach favoured in Patel v Mirza might have an impact upon the remedies awarded as well.
It may be that an all-or-nothing approach is too inflexible, just as the reliance principle in
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Tinsley has been recognised as too inflexible, and that in some instances the court might have
a discretion to split property between the settlor and beneficiary.'%

If the settlor has transferred property to be held on trust for him, but the illegal
purposes(such as terrorism) are so severe that the illegality defence applies and prevents the
settlor from recovering his property, then it is difficult to know what should happen to the
property. The Law Commission thought that in such situations the court might declare that
the trustee, as legal owner, should become beneficially entitled to the property in question.'®
The Law Commission considered that this ‘would appear to require a new statutory power to
be given to the court’,*1° and would be an available option for a court even where the
purported ‘trustee’ did not counterclaim for any relief in his or her favour. It is unclear
whether such a solution is desirable: after all, why should the trustee reap such a windfall
gain, and why would this be better than confiscation of the illegal gains to the State? It may
be that this option will now fade away if the view that it can only be made possible through
legislation is supported, although it should be noted that in Q v Q there is perhaps some
suggestion that this result can be reached even in the absence of legislation.!** Similar
concerns regarding undue windfalls surround the Law Commission’s suggestion that the
courts should be able to award the settlor’s beneficial interest to ‘any other beneficiary’. This
looks like confiscating property and transferring it to a third party, and courts may reasonably
be slow to do this without being empowered to do so by statute.

It also remains to be seen how the relationship between illegality and sham will be
resolved in the trusts context. This is a difficult topic. Sham trusts are often established in order
to effect an illegal purpose. Under the Draft Bill, the Law Commission’s proposed scheme
would have trumped any considerations of sham, and it may be that the more flexible approach
favoured in Patel v Mirza will take priority over a more rigid approach towards sham trusts,
especially as regards the relief available. Indeed, the consequence of finding that a trust is a
sham appears to be that the trust is void;!*? a more nuanced approach to illegal transactions
might be preferred.

It should perhaps also be noted that courts may need to clarify the position of a trustee
of an ‘illegal trust” who administers the trust as if it was valid, only later to find that the trust
is invalid under the broader approach favoured by the Supreme Court in Patel v Mirza. In
principle, the trustee is likely to have committed a breach of trust. In appropriate cases it is to
be expected that the trustee will be able to rely upon section 61 of the Trustee Act 1925 to be
relieved from personal liability,'*® but guidance regarding when the trustee should be expected
to seek the directions of the court would be helpful. It is suggested that it is only in instances
of serious and obvious illegality that a court should refrain from granting relief under section
61 on the basis that the trustee ought to have sought the directions of the court. Similarly general
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principles should govern the liability of third parties who receive property conveyed to them
by a trustee before a court decides that the trust is invalid for illegality: such third parties might
be liable for knowing receipt!'* or subject to a proprietary claim for the property received.!®

V1. Deciding Cases Differently

The approach of courts to problems of illegality will be very different under the guidance of
Patel v Mirza than it has previously been under Tinsley v Milligan. However, the Law
Commission noted that any earlier difficulties did not generally result in unsatisfactory
outcomes on the facts of individual cases, and the criticism was focussed upon the way that
those decisions were reached.!'® It can confidently be expected that many cases would be
decided in exactly the same way even after Patel v Mirza. Indeed, in Patel v Mirza itself the
divide between the judges as to the correct method of reasoning did not lead to any divergence
in the outcome of the dispute.

In any event, the approach in Patel v Mirza is a clear break from earlier orthodoxy, and
this appears to have been accepted by all members of the Supreme Court. In Tinsley v Milligan,
Lord Goff noted that the traditional authorities left ‘no room for the exercise of any discretion
by the court in favour of one party or the other’.*” The Court of Appeal in Tinsley v Milligan
had employed a test of whether it would be ‘an affront to the public conscience’ to grant
relief,11® but Lord Goff held that that “is little different, if at all, from stating that the court has
a discretion whether to grant or refuse relief. It is very difficult to reconcile such a test with the
principle of policy stated by Lord Mansfield CJ in Holman v Johnson ... or with the established
principles’ going back over 200 years.'%°

The majority approach in Patel v Mirza breaks away from the strictures of Tinsley v
Milligan, and requires the balancing of a number of considerations. Lord Toulson concluded
that “The law should strive for the most desirable policy outcome, and it may be that it is best
achieved by taking into account a range of factors’.2?° The crucial passage of Lord Toulson’s
judgment is worth setting out in full:*?*

| would say that one cannot judge whether allowing a claim which is in some way
tainted by illegality would be contrary to the public interest, because it would be
harmful to the integrity of the legal system, without a) considering the underlying
purpose of the prohibition which has been transgressed, b) considering conversely any
other relevant public policies which may be rendered ineffective or less effective by
denial of the claim, and c) keeping in mind the possibility of overkill unless the law is
applied with a due sense of proportionality. We are, after all, in the area of public policy.
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This balancing approach is influenced by the work of the Law Commission. However,
the Law Commission’s Draft Bill set out a rather fuller list of factors to consider:122

(a) the conduct of all the relevant persons;

(b) the effect which the declaration or determination would have on any relevant
unlawful act or purpose;

(c) the fact that an offence has, or has not, been committed;

(d) the value of the relevant equitable interest;

(e) any deterrent effect on others;

(f) the possibility that a person from whom the relevant equitable interest was to be
concealed might have an interest in the value of B’s [the beneficiary’s] assets (for
example, as a creditor of B or because of proceedings under the Matrimonial Causes
Act 1973 or the Civil Partnership Act 2004).

The Draft Bill also provided that ‘the court may take anything which it thinks relevant into
account’;*?3 the above list of factors was optional and non-exhaustive. It is likely that all these
factors will influence a court’s decision; Lord Toulson explicitly recognised the importance of
the ‘seriousness of the conduct, its centrality to the contract, whether it was intentional and
whether there was marked disparity in the parties’ respective culpability’.*?* A similar list of
relevant factors has been put forward by Andrew Burrows,'?® and was described by Lord
Toulson as ‘helpful’,*?® but the Supreme Court ultimately baulked at setting down a list of
potentially relevant factors.*?’

Given the wide range of circumstances in which illegality might be an issue, and the
numerous factors that might influence a court, it is understandable why the Supreme Court was
wary about setting out a definitive list. The Law Commission also concluded that a
comprehensive list was not feasible. Nevertheless, it is suggested that structured guidance is
helpful. It allows parties to predict how a court will approach a dispute with greater confidence.
Ultimately, despite their protestations to the contrary,?® the majority approach in Patel v Mirza
vests judges with a discretion in determining the consequences of illegality.*?® As Lord Clarke
pointed out, the majority of the Supreme Court has effectively come ‘close to reviving the
public conscience test’.23 It is ironic that after more than twenty years of grappling with this
issue of illegality in the wake of the House of Lords decision in Tinsley, the Supreme Court
has now reversed that decision and more or less restored the decision of the Court of Appeal.

In practice, the courts now have a discretion where illegality is concerned.*®! This might
make the reasoning of judges more transparent, such that the law becomes clear through the
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decided cases. Furthermore, a discretionary approach might reduce the number of appeals
concerning the defence of illegality: unless a judge has taken into account irrelevant factors, or
failed to take into account clearly relevant factors, then it should be very difficult to appeal on
the basis that the judge weighed those factors incorrectly. A trial judge who has heard all the
evidence is in the best position to exercise a discretion in this area. Of course, some judges may
feel somewhat uncomfortable to be cast adrift in a sea of broad discretion; some judges prefer
to apply clear rules, and that partly explains why Lord Goff in Tinsley thought that if judges
were to be granted a discretionary power, that should receive the imprimatur of democratic
legitimacy through an act of parliament. But the Supreme Court in Patel v Mirza was far bolder
than the House of Lords in Tinsley, and the judges arrogated to themselves a wide-ranging
discretion. Perhaps trial judges might now feel emboldened when writing their judgments,
especially given the diminished prospects of appeals.

So which cases would now have a different outcome? It seems clear from the judgments
in the Supreme Court that the results in the key cases on resulting trust — Tinsley v Milligan
and Tribe v Tribe — would be the same. The judges in Patel v Mirza thought that any other
result in Tinsley v Milligan would be ‘disproportionate’.**?> This is unsurprising. Indeed,
although Lord Goff dissented in Tinsley, he did ‘not disguise [his] own unhappiness’ at doing
s0'® since denying Miss Milligan any interest in the property was ‘particularly harsh’.*3*
Unwinding the transaction in Tribe v Tribe would still occur following Patel v Mirza, even if
some of the illegal purpose had in fact been performed.™® It is interesting to note that these
cases of intentional fraud do not seem to be treated as involving illegal conduct of a particularly
serious nature,*3® even though conspiracy to defraud may be punished with a custodial sentence
of up to ten years.

A difficult case is Collier v Collier.™*” The Law Commission observed that ‘The facts
of the case were complex and hard to discern, the judge concluding that both parties had lied
to the court’.3® Essentially, a father, who owned the freehold to two properties, gave his
daughter a lease over both premises, together with an option to purchase the freehold at a later
date. The purpose of this transaction was to deceive the father’s creditors and the Inland
Revenue; the father intended to continue to control both properties. Aldous and Chadwick LJJ
held that the grant of the leases had not been by way of gift, because of the requirement that
the daughter pay rent and a sum of money to exercise the option, so the presumption of
advancement did not apply. Mance LJ, on the other hand, thought that the leases were shams
and the presumption of advancement did apply. All three judges agreed that, if the presumption
of advancement did apply, then it could not be rebutted by the father because of Tinsley v
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Milligan. That reasoning would no longer be followed, and it seems likely that if the transfer
had been gratuitous then the father would now be able to establish a beneficial interest under a
resulting trust, especially given the attitude of the Supreme Court in Patel v Mirza towards
Tribe v Tribe.

The father also argued that there was an express trust in his favour. Chadwick LJ
rejected this claim due to a lack of evidence; Aldous LJ held that any agreement included illegal
terms and so could not be relied upon; Mance LJ thought that the father would have to rely on
the proof of the purpose of their agreement, which was not allowed. Yet had the father been
able to produce a simple document recording the express trust, then this would have been
sufficient to establish a trust without leading any evidence of illegality. It is clearly
unsatisfactory for the outcome of cases to depend upon whether an ‘untainted’ document can
be produced as an ‘objective fact’, and the distinction drawn between relying upon an
agreement and relying upon a neutral fact seems to be very fine indeed. The outcome of the
case is, prima facie, that the daughter is rewarded for her duplicitous behaviour.'®® As the Law
Commission noted, ‘it seems nonsensical that the courts might decide the outcome of the case
by looking at selective pieces of the relevant evidence’.**° Happily, Patel v Mirza suggests a
different outcome would now be reached.*! The court would take into account the purpose of
the prohibition and a sense of proportionality, such that the father would now be able to claim
an interest under a trust.

Patel v Mirza will also affect the law concerning constructive trusts, or at least common
intention constructive trusts. In Tinsley, Lord Browne-Wilkinson thought that the same result
should be reached regardless of whether the claim is brought for a beneficial interest under a
resulting trust or under a common intention constructive trust.**? This view received some
support from the Court of Appeal** prior to Patel v Mirza, but in some situations it would have
been difficult to establish any agreement sufficient for a ‘common intention” without leading
evidence of illegality.’** Following Patel v Mirza, such a formalistic approach is not required:
courts can look at all the evidence and decide whether a party should be prevented from
enforcing a beneficial interest due to the illegality.*® It is now even less likely that a party will
be unable to claim a beneficial interest under a common intention constructive trust because of
an illegal transaction.

In any event, where the trust is created for an ‘illegal consideration’, it would appear
that the trust is valid, not void, unless independently void because contrary to public policy.4
Under the approach in Tinsley, it seemed likely that any beneficiary would be able to enforce
the trust unless he or she needed to lead evidence of the illegality in order to establish his or
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her claim.**” However, the better view may now be that the trust is enforceable by an innocent
beneficiary, but not by a party who provided the illegal consideration and knew that it was
illegal, although admittedly this may be the subject of a balancing approach.'4®

Finally, it is worth considering whether Patel v Mirza will have any impact in situations
where a fiduciary receives a bribe to commit a breach of fiduciary duty, and receiving (and
giving) the bribe constitutes a crime.*® In FHR European Ventures LLP v Cedar Capital
Partners LLC,** the Supreme Court held that the fiduciary holds the bribe on constructive trust
for his or her principal. This is sometimes justified by a perceived need to prevent the fiduciary
from obtaining a windfall profit. That seemed particularly important since Parkinson v College
of Ambulance Ltd®! was understood to mean that the briber cannot recover the value of the
bribe from the fiduciary. However, in Patel v Mirza the Supreme Court signalled dissatisfaction
with Parkinson v College of Ambulance Ltd and thought it was wrongly decided.™®? This is
somewhat surprising, and is analysed in detail elsewhere.'>® It may perhaps be that the strength
of the Supreme Court’s commitment to restitutio in integrum and unwinding illegal
transactions means that the briber should be able to recover the value of the bribe from the
fiduciary. Nevertheless, it is suggested that this is unlikely and would be an unfortunate step to
take. The principal has the best claim to the bribe:>* the fiduciary should not have accepted
the bribe, and could only do so in his or her position as a fiduciary, with a concomitant duty to
account for that bribe to the principal.*> Although this might be thought to give a windfall to
the principal, the principal is at least untainted by any illegality, unlike the fiduciary or briber.
Both the briber and bribee have acted so unmeritoriously that neither deserves to “trump” the
innocent principal.

VI1I1. Conclusion

Patel v Mirza will undoubtedly have an impact upon the law of trusts. It is likely that the role
of illegality in the law of trusts will be greatly reduced (from an already low level), and will
only affect the outcome of a dispute where the illegality involved is particularly serious. This
may further weaken any calls for section 199 of the Equality Act to be brought into force. Yet
many issues remain to be resolved, and these could be important. As Lord Sumption remarked,
‘We would be doing no service to the coherent development of the law if we simply substituted
a new mess for the old one’.**® It is to be hoped that Patel v Mirza will not give rise to a mess,
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