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Abstract 

The EU has yet to develop definitive policies for the crypto-economy, and this article argues that 

policy development should follow a ‘systemic’ and not ‘sectoral’ approach. This is because the 

crypto-economy is not merely a financialised space and new productive activity is occurring that 

would benefit from more holistic policy development than regulation focused on securities and 

investments. This article proposes that the EU should develop policy for the crypto-economy based 

more broadly on innovation policy and perhaps feed into the Single Market project. 

I. Introduction 

The crypto-economy has grown in scale over the last couple of years, despite policy-makers’ doubts 

that the essential characteristics1 of crypto-‘currencies’ and assets are substitutable2 with 

conventional ones (hence limiting their potential to become mainstream) and that they pose no 

threat to systemic stability in financial and real economies.3 Over USD$570m have been raised by 

crypto-token sales in the three months Feb-April 20194 and Europe enjoys a significant slice of the 

action in the crypto-economy. Statistics show that the UK is a popular jurisdiction for crypto-token 

sales alongside European neighbours France and the Netherlands.5 Malta6 hosts the globally popular 

crypto-exchange, Binance,7 not to mention that the world’s oldest and most established crypto-

exchange Coinbase8 serves a global customer base many of whom are based in Europe and the UK.  

There is substantial EU-level discussion in relation to the crypto-economy9 and the technology that 

powers this economy, i.e. distributed ledger technology,10 but definitive regulatory policies are not 

yet offered. This article discusses the contesting forces that are shaping regulatory policy and argues 

that EU innovation policy provides an optimal basis for the fashioning of a regulatory policy that is 

likely to be more comprehensive and thoughtful in nature.  

                                                           
1 There is extensive discussion that crypto-currencies are not currency as they do not really work as a store of 
value or unit of account, and that even if treated as ‘assets’, their price volatility greatly impairs their 
desirability, see for example Part V, BIS Annual Economic Report 2018, ‘Cryptocurrencies- Looking Beyond the 
Hype’ at https://www.bis.org/publ/arpdf/ar2018e5.pdf. 
2 In an earlier work, I look at substitutability as a key aspect of whether we should consider a novel trend as 
‘disruptive’, see Iris H-Y Chiu, ‘Fintech and Disruptive Business Models in Financial Products, Intermediation 
and Markets — Policy Implications for Financial Regulators’ (2016) 21 Journal of Technology Law and Policy 
168. 
3 Mark Carney, in a letter as Chair of the Financial Stability Board to the G20 Finance ministers and central 
bankers, 13 March 2018 at http://www.fsb.org/wp-content/uploads/P180318.pdf. 
4 https://www.coinschedule.com/stats. 
5 ‘Crypto-token sales and market statistics’, available at https://www.coinschedule.com/stats-
geo/ALL?dates=Feb%2001,%202019%20to%20Apr%2026,%202019, providing details of popular jurisdictions 
and funds raised from token sales by time periods, geography etc. 
6 See ‘Best Bitcoin and Cryptocurrency Exchange Reviews’ at 
https://www.buybitcoinworldwide.com/exchanges/. 
7 https://www.binance.com/, according to coinmarketcap.com, over USD$14bn is being traded on Binance as 
of 26 April 2019, see https://coinmarketcap.com/exchanges/binance/. 
8 https://www.coinbase.com/. 
9 Such as the EU Commission’s Fintech action plan, EU Commission Communication, FinTech Action plan: For a 
More Competitive and Innovative European Financial Sector (2018) and European Banking Authority, Report 
with Advice for the European Commission on Crypto-assets (Jan 2019) at 
https://eba.europa.eu/documents/10180/2545547/EBA+Report+on+crypto+assets.pdf. 
10 Such as the establishment of the EU Blockchain Observatory and Forum, at 
https://www.eublockchainforum.eu/. 

https://www.coinschedule.com/stats-geo/ALL?dates=Feb%2001,%202019%20to%20Apr%2026,%202019
https://www.coinschedule.com/stats-geo/ALL?dates=Feb%2001,%202019%20to%20Apr%2026,%202019
https://www.buybitcoinworldwide.com/exchanges/
https://www.binance.com/
https://coinmarketcap.com/exchanges/binance/
https://eba.europa.eu/documents/10180/2545547/EBA+Report+on+crypto+assets.pdf
https://www.eublockchainforum.eu/


Policy-makers may hesitate to nail down regulatory policy for the crypto-economy. Technological 

developments introduce new phenomena at a tremendous pace and there is concern that regulatory 

law can be inflexible in nature.11 There is a cautionary feel against the prematurity of legalising or 

regulating, especially at the EU level, as law is of a constitutive nature, being the means by which the 

economic order for the Single Market is built up,12 and is expressed in the instruments of the 

regulatory state,13 a key institution of governance in the EU. However, as Zumbansen puts it: 

 ‘[L]aw ought to be understood as a social system whose function should be seen in allowing 

communicative meaning to survive from the battlefield of contemporary conflict into tomorrow’s 

search for stability, certainty (and memory). Law can fulfil this stabilising function—despite, or 

should we say because of its relative autonomy from the rule-production that is otherwise taking 

place in the parameters of economic exchange or political discourse…. At the same time, law 

competes with other narratives in making sense of the present regulatory challenges.’14 

We argue in this article that the main ‘battle of contemporary conflict’ in relation to fashioning EU 

regulatory policy for the crypto-economy lies in the contest between sectoral regulation i.e. the 

regulatory field for finance, and a more broad-based regulatory agenda that extends beyond 

financial sectoral regulation. We see ‘sense-making’ being developed in EU policy and academic 

discussions15 relating to the crypto-economy and distributed ledger technology, but such ‘sense-

making’ seems divided between two trajectories of policy development. One trajectory is to focus on 

similarities between crypto-fund-raising and assets, and conventional financial market equivalents. 

This results in a sectoral regulatory approach focused on finance. The other trajectory is to consider 

a new suite of economic regulatory policy for the novel features of the crypto-economy. The 

hesitation in adopting either trajectory is not helped by the lack of international convergence.16  

In Section II, this article argues that the developments in the crypto-economy present two aspects 

for policy consideration. They are the ‘productive’ and ‘financialised’ aspects respectively. This 

Section will explain these inter-related aspects and argue that the current policy attention paid to 

the ‘financialised’ aspects is somewhat imbalanced. Due to the hype over crypto-token sales that are 

unregulated and the fears of investor scams, there may be an urgency to address reform in financial 

regulation.17 However, narrowly focusing policy-making on financial regulation may result in 

                                                           
11 A critique against legalisation in the EU in Christian Joerges, ‘Europe’s Economic Constitution in Crisis’ (2013) 
at https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2179595. 
12 Poul F Kjaer, ‘European Crises of Legally-Constituted Public Power: From the “Law of Corporatism” To The 
“Law Of Governance”’ (2017) 23 European Law Journal 417. 
13 Giandomenico Majone, ‘The Rise of the Regulatory State in Europe’ (1994) 17 West European Politics 77, 
Daniel Muggë, ‘From Pragmatism to Dogmatism: European Union Governance, Policy Paradigms and Financial 
Meltdown’ (2011) 16 New Political Economy 185. 
14 Peer Zumbansen, ‘Spaces and Places: A Systems Theory Approach to Regulatory Competition in European 
Company Law’ (2006) 12 European Law Journal CHK. 
15 Michèle Finck, Blockchain Governance and Regulation in Europe (Cambridge: CUP 2018); Daniel Kraus, 
Thierry Obrist and Olivier Hari (eds), Blockchains, Smart Contracts, Decentralised Autonomous Organisations 
and the Law (Cheltenham: Edward Elgar 2019). 
16 There is no movement towards international convergence in regulatory policy for the crypto-economy, but 
the Financial Stability Board carries out a survey and monitoring function, see FSB, Crypto-asset Markets 
(2018) at http://www.fsb.org/wp-content/uploads/P101018.pdf. 
17 UK’s Crypto-assets Task Force Report (2018), at 
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/752070/
cryptoassets_taskforce_final_report_final_web.pdf, para 1.5. The report points out ongoing research and 
thinking about the crypto-economy and blockchain technology more holistically but seems to indicate that 
policy urgency is driven by the rise in crypto-assets coming to unregulated markets. 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/752070/cryptoassets_taskforce_final_report_final_web.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/752070/cryptoassets_taskforce_final_report_final_web.pdf


disengaging the financialised aspects of the crypto-economy from its productive aspects. This would 

cause under-provision of policy development for the ‘productive’ aspects of the crypto-economy, 

which is argued to be sub-optimal. Section III analyses the drivers in the EU that may steer policy-

making towards a narrow ‘financial’ focus as well as the ‘balancing’ drivers that compel 

consideration of a more holistic approach beyond financial regulation for the crypto-economy. The 

latter approach in our view is better able to provide for the ‘productive’ aspects of the crypto-

economy and facilitate innovation-led benefits for economic growth and development. Section III 

thus deals with the ‘battle of contemporary conflict’ in relation to the different factors at work that 

influence EU policy-making for the crypto-economy. We argue that there are ‘systemic’ forces that 

influence policy-making at the EU level as well as ‘sectoral’ forces. By ‘systemic’, this article refers to 

forces influencing EU policy-making in relation to the Single Market or economic constitution, 

whether in terms of building up the Single Market or maintaining its integrity or confidence. This is 

differentiated in this article from the use of ‘sectoral’ which focuses more on the financial services 

industry, where policy-making adheres to specific aims and goals tied to remits of particular 

regulatory agencies.  

In Section IV, this article argues that a ‘systemic’ approach to regulatory policy-making is more 

optimal.18 This approach can be drawn from EU innovation policy, which this Section discusses. 

Importantly, innovation policy encompasses both substantive and procedural aspects and brings in 

an institutionally-supported and holistic method for deliberations and dialogue. Section V concludes. 

II. The Governance Needs of the Crypto-economy 

1. A Snapshot of the Crypto-economy and Its Financialisation 

The beginnings of the crypto-economy lie in the ‘technological revolution’19 in the advent of the 

blockchain (or distributed ledger technology). The bitcoin blockchain20 first allowed a new cadre of 

economic actors to be introduced (nodes),21 defined a new paradigm of production and wealth 

creation (mining),22 and created a unique environment for exchange and community without the 

need for centralised institutions of trust and enforcement.23 The bitcoin blockchain ushered in a new 

technology for economic interaction that is potentially disruptive, representing a step beyond the 

platform economy,24 which has brought about new business models and markets since the time of 

eBay in the late 1990s. The ‘flattening of the world economy’25 has galvanised new economic 

actorhood, activity and creation of wealth. The blockchain takes this further by offering a 

                                                           
18 The lens of innovation policy is explored in Section IV. It is also noted that a more ‘holistic’ agenda for 
regulatory thinking in the crypto-economy is urged by the European Banking Authority, see Report with Advice 
for the European Commission on Crypto-assets (Jan 2019) at 
https://eba.europa.eu/documents/10180/2545547/EBA+Report+on+crypto+assets.pdf. 
19 See Carlotta Perez, Technological Revolutions and Financial Capital: The Dynamics of Bubbles and Golden 
Ages (Cheltenham: Edward Elgar 2002). 
20 Satoshi Nakamoto, ‘Bitcoin: A Peer to Peer Electronic Cash System’ (2008) at https://bitcoin.org/bitcoin.pdf. 
21 I.e. anyone who wished to connect his/her computer to the blockchain. 
22 New value can be created on the blockchain by performing maintenance tasks based on cryptographic 
validation, i.e. the performance of those tasks leads to reward in value that can be used on the blockchain. 
23 This is because the blockchain relies on a system of decentralised work of verification and validation that is 
aimed at being tamper-proof. 
24 Martin Kenney and John Zysman, ‘The Rise of the Platform Economy’ (2016) Issues in Science and 
Technology 61 which sees digital platforms as offering new business models, at 
https://www.nbp.pl/badania/seminaria/25x2016_2.pdf. 
25 Thomas L Friedman, The World is Flat (Farrar, Straus and Giroux 2005); Gillian Hadfield, Rules for a Flat 
World (Oxford: OUP 2016). 

https://eba.europa.eu/documents/10180/2545547/EBA+Report+on+crypto+assets.pdf


disintermediated way of economic connection that is yet maintained by automation protocols that 

foster trust and reliability,26 challenging the notion that economic actorhood and activity need to be 

conventionally organised or ordered.  

The development of the ethereum blockchain27 is the next significant and crucial step for the 

revolutionising potential of distributed ledger technology (DLT). The distributed ledger can now 

support a variety of economic activity more complex than the initially dominant activity of payment 

transfer, allowing for smart contracts28 to be coded and executed on the ledger to effect a range of 

economic activity, including future or conditional contractual performance. This development 

crucially underlies two recent trends. One is that the ethereum blockchain can be used by businesses 

to issue rights and privileges to their supporters, i.e. the ‘initial coin offering’ (ICO) movement, in 

return for development finance.29 Secondly, the ethereum blockchain can be used to improve 

efficiencies and reliability in disparate recording and management systems for data, processes or 

networks, in both commercial and non-commercial contexts.30 This article focuses on the first-

mentioned development in relation to the building of a crypto-economy as an alternative economic 

space, as this space is where new issues for policy and regulation arise.  

Much of the crypto-economy takes place in an unregulated space but it is observed that many 

jurisdictions are increasingly extending regulation, especially in relation to initial coin offerings.31 

These offerings resemble regulated fund-raising such as public offers of securities and give rise to 

issues of investor protection and regulatory arbitrage. The ease with which developers of distributed 

ledger technology projects have secured funding32 and the high failure rate of projects33 have raised 

                                                           
26 The distributed ledger is a concept whereby all nodes maintain the same copy of transactions and last-done 
status of the ledger, so that all records are immutable, indelible and cannot be arbitrarily adjusted. This is 
described as ‘trustless trust’ but see limitations discussed in Kevin Werbach, ‘Trust, But Verify: Why the 
Blockchain Needs the Law’ (2018) 33 Berkeley Tech. L.J. 489 (2018). 
27 See https://www.coindesk.com/information/who-created-ethereum. 
28 These are pieces of code or algorithms designed to execute certain commands if certain conditions are met, 
resulting in the execution or formation of legal obligations, hence ‘smart contracts’, see Nick Szabo, ‘Smart 
Contracts: Building Blocks for Digital Markets’, University of Amsterdam (1996), 
http://www.fon.hum.uva.nl/rob/Courses/InformationInSpeech/CDROM/Literature/LOTwinterschool2006/szab
o.best.vwh.net/smart_contracts_2.html, and layman’s version at 
https://www.coindesk.com/information/ethereum-smart-contracts-work. 
29 There is a lot of literature mapping the universe of ICOs, see S Adhami et al, ‘Why do Businesses Go Crypto? 
An Empirical Analysis of Initial Coin Offerings’ (2018) 100 Journal of Economics and Business 64; Dirk Zetzsche 
et al,, ‘The ICO Gold Rush: It’s a Scam, it’s a Bubble, it’s a Super Challenge for Regulators’ (2017) at 
http://ssrn.com/abstract=3072298. 
30 This was discussed in relation to a variety of areas such as clearing and settlement, ESMA, The Distributed 
Ledger Technology Applied to Securities Markets (Discussion Paper, June 2016); Andrea Pinna and Wiebe 
Ruttenberg, ‘Distributed Ledger Technologies in Securities Post-Trading’ (ECB Working Paper 2016); David S 
Evans, ‘Economic Aspects of Bitcoin and Other Decentralized Public-Ledger Currency Platforms’ (2014) at 
http://ssrn.com/abstract=2424516, on shareholder voting see Christoph van der Elst, ‘Blockchain and Smart 
Contracting for the Shareholder Community’ (2018) at 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3219146. On management of networks such as supply 
chains, see Kari Kopela et al, ‘Digital Supply Chain Transformation toward Blockchain Integration’ (2017) at 
https://scholarspace.manoa.hawaii.edu/bitstream/10125/41666/paper0517.pdf. Also DLT can be used to 
create records in order to prevent tampering, such as in relation to food aid and distribution in Africa, see 
https://www.coindesk.com/un-food-program-to-expand-blockchain-testing-to-african-supply-chain. 
31 To be discussed below. This is the term initially used for crypto-token sales, but the terminology has moved 
on to distinguish between token sales and initial coin offerings, as the former may be private sales and not 
open to the public. The more generic description of token sales may also be intended to disengage association 
with initial public/securities offerings. 
32 See the statistics mentioned, above n4. 

http://ssrn.com/abstract=2424516
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3219146


concerns about the ‘wild west’ of this unregulated space.  This development is discussed in greater 

detail in Section III as a significant trend that can influence EU policy thinking. 

In order to fund distributed ledger technology-based development projects, developers typically 

offer ‘tokens’ in return for cryptocurrency such as bitcoin or ether from supporters of the project. 

These tokens are the native ‘coin’ in the ledger.34 What this means is that the ‘coin’, a standardised 

piece of code, embodies an entitlement to participate in the ledger as well as a unit of value for 

transfer. The native coins of the ledger power its economic operations in due course. A number of 

commentators have profiled the nature of ‘tokens’35  which confer a variety of consideration in 

return for supporters’ funds. For example, utility tokens confer on subscribers a right (in the future) 

to use or enjoy certain services developed by the ledger-based business. ‘Fun’ tokens may confer a 

benefit to the community at large. Investment tokens confer on subscribers a right to participate in a 

form of investment and are functionally closest to regulated securities or investment funds. 

Currency tokens confer on subscribers a right to use for payment in a more interoperable manner 

than utility tokens. Examples include bitcoin, ether or other coins of more significant circulation and 

volume of trading.36 

Kaal37 documents that the majority of initial coin offerings are for ‘utility tokens’. It has been argued 

that the need for regulatory arbitrage is the key reason for this form of fund-raising, i.e. that 

developers structure the fund-raising as pre-sales of goods or services in order to avoid being 

classified as offering securities without complying with the securities regulation.38 However, the 

sales of ‘coins’ or ‘tokens’ can also be regarded as intrinsic to the DLT-based business model as 

tokens are an integrated representation of productive participation and economic value on the 

ledger.39 Pre-selling the native coin/token of the ledger ensures a critical mass of participation (or 

network effects) for the DLT-based business model when it becomes live. However, as the 

mechanics of fund-raising mimick the market for conventional securities fund-raising, policy-makers 

remain divided as to whether token sales should be subject to securities regulation.  

The fund-raising mechanics include developers’ production of a white paper, which is a form of 

voluntary disclosure, mimicking the disclosure document for securities fund-raising. 40 A variety of 

information services have also arisen in this unregulated sphere to bridge developers and 

supporters. For example, coindesk.com carries announcements and opinions on upcoming offerings, 

and services such as Smith and Crown maintain upcoming ICO lists. Services that ‘vet’ or ‘rate’ 

upcoming ICOs have arisen to fulfil an information mediation role. For example, ICOBench provides 

ratings (a numerical figure out of 5) for the ICO profile, team, vision and product. Platforms have 

arisen to host the primary market in ICOs, and they reputationally back an ICO in order to mediate 
                                                                                                                                                                                     
33 Ana Alexandre, ‘New Study Says 80 Percent of ICOs Conducted in 2017 Were Scams’ (2018) at 
https://cointelegraph.com/news/new-study-says-80-percent-of-icos-conducted-in-2017-were-scams. 
34 Bastien Buchwalter, ‘Decrypting Cryptoassets: A Classication And Its Implications’ (2019) at 
https://ssrn.com/abstract=3271641. 
35 Philip Hacker and Chris Thomale, ‘Crypto-Securities Regulation: ICOs, Token Sales and Cryptocurrencies 
under EU Financial Law’ (2018) ECFR 645; Zetzsche et al (2017) at http://ssrn.com/abstract=3072298; Jonathan 
Rohr and Aaron Wright, ‘Blockchain-Based Token Sales, Initial Coin Offerings, and the Democratization of 
Public Capital Markets’ (2017) at http://ssrn.com/abstract=3048104 amongst others. 
36 David Lee (ed), The Handbook of Digital Currencies (Elseiver 2015). 
37 Wulf A Kaal, ‘Crypto-Economics- The Top 100 Token Models Compared’ (2018) at 
https://ssrn.com/abstract=3249860. 
38 Usha Rodrigues, ‘Semi-Public Offerings? Pushing the Boundaries of Securities Law’ (2018) at 
https://ssrn.com/abstract=3242205.  
39 Buchwalter (2019) at https://ssrn.com/abstract=3271641. 
40 Zetzsche et al (2017). 

http://ssrn.com/abstract=3072298
http://ssrn.com/abstract=3048104
https://ssrn.com/abstract=3242205


information asymmetry (eg CoinList, ICO Engine, BlockEx). It is noteworthy that many platforms 

acting as primary markets and rating services are new businesses, sometimes offering ICOs 

themselves! This landscape arguably resembles the eco-system surrounding companies’ ‘initial 

public offers’, from book-building, information intermediaries and primary markets, missing only the 

key intermediary of an investment bank. 

Supporters are attracted to such pre-sales because of the ‘liquefication’ of tokens. The tokens 

conferred on purchasers at pre-sales can usually be immediately traded away, on one of many digital 

asset exchanges that have arisen all over the world, in exchange for more popular cryptocurrencies 

such as bitcoin or ether, which can then be exchanged for fiat currencies. The ‘liquefication’ of 

tokens fundamentally allows them to become financialised, turning tokens into financial 

instruments, which the Bank of England now defines as ‘generally held as investments by people 

who expect their value to rise.’41 Crucially the liquefication of tokens appeals to a wide range of 

potential purchasers of tokens who are not committed to the project and can be speculators. In 

essence the crypto-economy has been transformed into a crypto investment economy by virtue of 

token financialisation. 42 The value generated by the crypto-economy is very much seen now in terms 

of the value raised by initial coin offerings43 and there is far more hype surrounding the launch of an 

offering than the launch of the project that is to be developed after the offering.  

As will be discussed in Section III, immediate regulatory discussions revolve around whether 

securities or investment regulation should be extended to tokens, especially utility tokens. This 

approach is ‘coherentist’44 as it seeks to fit innovations within existing legal frameworks.45 Existing 

legal frameworks are not always technology-neutral and timeless, and financial regulation exhibits a 

high level of anchoring in precisely-described financial technology, such as in relation to defining 

securities,46 investment funds,47 and other financial instruments. This makes it difficult to establish 

unequivocal fits between token financing and existing regulatory regimes.  Significant amounts of 

legal effort can be spent on arguments regarding the interpretation of regulatory scope and 

boundaries. This work does not revisit the issues of where the ‘fits’ lie as there is substantial existing 

academic writing in this area.48 Many regulators worldwide engage with this approach but we argue 

that one should take a step back from the contests in legal characterisation of fund-raising and look 

at the crypto-economy as an alternative economic space as a whole.  This allows us to understand 

the crypto-economy in relation to two aspects: its productive and financialised aspects.  

2. The Productive Aspects of the Crypto- economy  

                                                           
41 https://www.bankofengland.co.uk/knowledgebank/what-are-cryptocurrencies. 
42 Gerald A Epstein ed, Financialization and the World Economy (Cheltenham: Edward Elgar, 2005) at 3 defines 
this term to mean the increasing role of financial motives, financial markets, financial actors and financial 
institutions in the operation of the economies. 
43 Almost a 1,000 ICOs were recorded between March 2018 and Jan 2019, raising over USD$18 bn see 
https://www.coinschedule.com/stats. 
44 Roger Brownsword, ‘Regulatory Fitness: Fintech, Funny Money, and Smart Contracts’ (2019) 20 European 
Business Organisations Law Review 5. 
45 Also taken in the US, and the UK FCA has clarified the regulatory perimeter, defending but not extending its 
regulatory scope, see FCA, Guidance on Cryptoassets: Policy Statement (July 2019) at 
https://www.fca.org.uk/publication/policy/ps19-22.pdf.  
46 Such as securities defined for the purposes of the Prospectus Regulation 2017 is highly tied to corporate 
forms and a certain understanding of market tradeability or liquidity.  
47 For example UCITs as retail investment funds regulated in the EU UCITs Directive 2009 defines such funds in 
relation to investing in transferable securities, so such a retail investment product is tied to ‘securities’ which 
as noted above, are defined by their technologies of origination and liquidity.  
48 Hacker and Thomale (2018); Iris M Barsan, ‘Legal Challenges of Initial Coin Offerings (ICO)’ (2017) 3 RTDF 54. 

https://www.fca.org.uk/publication/policy/ps19-22.pdf


At its truly disruptive level, a DLT-based business model can be distinguished from accepted 

corporate or partnership forms, and its financing needs explain the optimality of token financing. 

The productive aspects of the DLT-based business model have implications for new economic 

productivities and mobilisation. In this manner, regulatory design for both the productive and 

financialised aspects can be fashioned in a holistic manner, preventing the focus on the latter from 

undermining the former. 

DLT-based business models provide peer-to-peer platforms for direct transactions in new forms of 

commodification,49 creating new markets for novel goods or services. For example, DLT-based 

platforms can facilitate peer-to-peer energy trading, disrupting and challenging existing oligopolistic 

markets in energy.50 WePower’s business model facilitates peer-to-peer trading of green energy that 

is individually produced by harnessing solar power at home.51 Iungo provides a disintermediated 

platform to link up individual wifi services to become a network of global wireless internet;52 Golem 

is a business model that allows access to individual computers’ idle power for a fee,53  and brings 

together a network of computers willing to share their ‘excess capacities’. There is also potential in 

Cappasity’s model of creating a distributed marketplace for online creators of games and virtual 

reality experiences,54 and Madana’s model55 of a distributed marketplace for data that could 

attempt at disrupting the economic power that big data giants such as Google and Amazon have 

amassed.56  

DLT-based business models, like platform economic models in the sharing economy,57 create 

communities of users who engage in different sides of the market, encouraging new economic 

mobility that is unshackled from the frames of current economic or business models, such as 

shareholder primacy in corporations,58 or the neoliberal disembeddedness of markets from society.59 

                                                           
49 The trend of new commodification that has been made possible by digitalisation is discussed in Miriam 
Cherry, ‘Cyber Commodification’ (2013) 72 Maryland Law Review 381. 
50 Competition in the energy sector, such as in the UK has long been a challenging issue, see for example, 
Competition in the UK’s Electricity Market (2016) at 
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/556310/
Electricity_competition.pdf showing that entrenched players (the Big 6 companies) continue to take over 80% 
of market share although new and smaller players are challenging such a trend gradually.  
51 https://wepower.network/. Indeed peer-to-peer energy trading is growing in a number of Continental 
countries, e.g. see Thomas Morstyn et al, ‘Using Peer-To-Peer Energy-Trading Platforms to Incentivize 
Prosumers to Form Federated Power Plants’ (2018) 3 Nature Energy; Jodie Giles, ‘Giles, Jodie. “Peer to Peer 
Trading and Microgrids – the next Big Thing?”. Regen, 21 February 2018, https://www.regen.co.uk/peer-to-
peer-trading-and-microgrids-the-next-big-thing/; David Shipworth,“Peer-to-Peer Energy Trading Using 
Blockchains”. DSM Spotlight- The Newsletter of the International Energy Agency Demand-Side Management 
Programme, No. 67, December 2017, pp. 5-9, http://www.ieadsm.org/wp/files/IEA-DSM-Spotlight-Issue67-
December20171.pdf. 
52 https://iungo.network/. 
53 See https://golem.network/. 
54 https://cappasity.com/. 
55 https://www.madana.io/. 
56 Jonathan M Barnett, ‘The Costs of Free: Commodification, Bundling and Concentration’ (2017) at 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2916859. 
57 Arun Sundarajan, The Sharing Economy (Mass: MIT Press 2016); Alyse Killeen, ‘The Confluence of Bitcoin and 
the Global Sharing Economy’ in David Lee (ed), The Handbook of Digital Currencies (Elseiver 2015) at ch24. 
58 See much more extensive discussion in A Keay, ‘Shareholder Primacy in Corporate Law : Can it Survive? 
Should it Survive?’ (2010) 7 European Company and Finanacial Law Review 369. At the global level, 
shareholder primacy is argued to be the dominant model of the corporate economy, H Hansmann and R 
Kraakman, ‘The End of History for Corporate Law’ (2000) 89 Georgetown Law Journal 439. 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/556310/Electricity_competition.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/556310/Electricity_competition.pdf
https://wepower.network/
https://www.regen.co.uk/peer-to-peer-trading-and-microgrids-the-next-big-thing/
https://www.regen.co.uk/peer-to-peer-trading-and-microgrids-the-next-big-thing/
https://iungo.network/


At its best, the crypto-economy model60 has the potential to usher in a new age of an economic 

society.  

The productive aspects of the new crypto-economy present certain novel features. Genuine DLT-

based business models61 feature a high level of decentralisation but also a high degree of 

standardisation.  These models require mass participation to build up alternative networks 

distinguished from institutional ones, such as Iungo’s global wireless internet, and can be highly 

‘democratised’ and open as entry or exit is by purchase or sale of the ledger’s token. At the same 

time, participation is highly marketised, and the only institutions of ‘order’ are smart contract 

protocols that standardise transactions and transfers of value. It should not be assumed that smart 

contractual governance is sufficient and that ‘code is law’. Various issues can arise that could affect 

the productive operations in the crypto-economy. 

Smart contracts are programmed to execute pre-defined transactions under certain conditions on 

the ledger and the high levels of standardisation may be inflexible and also unable to deal with ‘off-

chain’ legs of the transaction. A smart contract for the purchase and sale of peer-produced energy 

units may be able to execute the transaction as well as effect and record transfer of value. However, 

the delivery of the energy units is ‘off-chain’, i.e. facilitated by other infrastructure such as the 

national grid, as the DLT-based platform is not a complete infrastructure for certain types of 

transactions. It is queried whether there is a need for governance rules in relation to on-chain and 

off-chain coordination,62  such as dispute resolution systems unique to DLT-based platforms.63 What 

if a contractual arrangement ought to be vitiated, for example because it was made with a minor 

participant or a participant under duress? How would mistakes and errors be dealt with ex post?64  

If a DLT-based platform is for the purposes of transacting purely on-chain crypto-goods such as 

crypto-kitties,65 the smart contracts may be able to deal with the transaction from end to end. 

However, this gives rise to the question whether there are indeed central entities maintaining order 

and integrity on-chain and if so, what organisational form is being maintained by the ledger, and 

what governance roles and responsibilities central entities should assume. If ledgers are, like the 

bitcoin blockchain, a permissionless blockchain that institutes a system of trust despite the lack of 

coordination, there is a need to consider if developers of the platform, code writers and ‘miners or 

minters’ who co-create coins/tokens for the system, and therefore, wealth, are particular loci of 
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62 Finck (2018) above. 
63 Florian Möslein, ‘Legal Boundaries of Blockchain Technologies: Smart Contracts as Self-Help?’ in A De 
Franceschi, R. Schulze, M. Graziadei, O. Pollicino, F. Riente, S. Sica and P. Sirena (eds.), Digital Revolution – New 
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power in DLT-based systems, 66 and what their responsibilities should be. 67 Further the marketised 

model can facilitate concentrations in token holdings and it is queried if this phenomenon and the 

powers held by token block-holders should be governed.  

Commentators have also discussed a number of pertinent legal and regulatory issues such as the 

legal risks of automation68 and data protection and security.69 There is a wealth of issues that has 

surfaced, and there is a need to engage in the larger dialogue in relation to whether regulatory 

policy is needed in order to facilitate and govern the productive aspects in a holistic manner, such as 

in relation to organisation of productive activity,70 allocation of responsibilities, decision-making and 

accountability71 and distribution policies.72 These issues complement regulatory thinking in relation 

to the financialised aspects of the crypto-economy. 

III. EU Policy on the Crypto-economy- No Systemic Approach Yet in Sight? 

EU policy on the crypto-economy is in development and can be gleaned from the EU Commission’s 

Action Plan on Fintech,73 and policy indications from the European financial regulatory agencies. The 

European Banking Authority (EBA) has published a report on Cryptoassets74 and the European 

Securities and Markets Authority’s (ESMA) and European Central Bank’s (ECB) have issued earlier 

papers on blockchain.75 Further, the EU’s Blockchain Observatory and Forum has engaged in 

knowledge production and dialogue.76  

At the same time, national policy-making is underway in other jurisdictions.77 The UK78 and 

Luxembourg79 instituted regulatory sandboxes where innovations can be tested in an environment 

that disapplies regulation to an extent in order for both firms and regulators to learn about the 

needs of governance. These arenas are likely to interact with EU policy-making80 and EU policy-

making is unlikely to be an insular process. However, EU policy-making must still be derived from its 
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governance systems, whether these are multi-level, multi-actored or framed in a variety of possible 

governance instruments from hard to soft law.81 

The article turns to how the EU’s own governance systems would make sense of the range of forces 

that shape its policy-making. In this light, this article argues that sense-making within the EU’s 

governance systems is in a potential ‘battle of contemporary conflict’ between two trajectories. One 

is a sectorally-defined trajectory where sense-making converges on the need to generate EU level 

policy and law in the area of financial regulation. The second is a systemically-driven trajectory that 

interprets the potential transformations by the crypto-economy more broadly as impacting general 

business, commerce, social relations and economic structures. Policy-making shaped by such 

perspectives would include but not be dominated by financial regulation initiatives. 

1. Sectorally-defined Path for EU Policy and Regulation of the Crypto-economy 

The sectorally-defined trajectory for EU policy-making is an attractive one based on the following 

driving forces. First, many national regulators elsewhere focus on the financialised aspects of the 

crypto-economy and can influence each other with similar or competitive regulatory approaches. 

Further, the introduction of Libra by Facebook82 may galvanise international response in financial 

regulation. Second, the development of financial sector regulatory agencies at the EU level has been 

a culminating moment of pan-European governance and there are movements towards increasing 

centralisation of policy-making at these agencies. This would be an institutionally-based rationale for 

relying on the financial sector regulatory agencies to derive relevant policy-making for the crypto-

economy. However we also see push-back from the financial sector regulatory agencies in 

preference for a more holistic approach. 

a. Responses from Financial Regulators Worldwide 

Many jurisdictions have chosen to frame crypto-economy issues in relation to securities and 

investments. Some are concerned about regulatory arbitrage and institutional challenges while 

others embrace new opportunities and engage in regulatory competition83 to attract the crypto-

economy. The variety of approaches taken shows little international convergence except in anti- tax 

avoidance and anti-money laundering, areas that have already achieved high levels of international 

convergence. 84  

A few popular jurisdictions for crypto fund-raising have taken the approach of clarifying the 

financial/securities regulatory perimeter but in a proportionate manner so as not to discourage the 

budding activities. These jurisdictions engage in a subtle form of regulatory competition. In 2018, 

Switzerland clarifies that utility tokens are not subject to securities law, and indirectly permits them 
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to be offered as being outside of the regulatory perimeter, via the process of seeking a ‘no-action’ 

letter from FINMA.85 Only offers of securities tokens are to be in compliance with securities 

regulation. Singapore takes a similar position, as it clarifies that only securities tokens are caught 

within its regulatory perimeter,86 and payment tokens must comply with existing commercial and 

regulatory laws, such as anti-money laundering laws. In 2019, the UK, a popular jurisdiction for 

cryptoasset offerings, has also taken a similar position to clarify its existing regulatory perimeter as 

not including utility and currency tokens.87 In this manner, the clarification of the existing regulatory 

perimeter serves two odd purposes. One is that there appears to be an over-confidence in the 

adequacy of existing regulatory frameworks and that reform is not regarded as unnecessary. This is 

despite the acknowledgement that utility tokens are not likely to fall within existing regulatory 

frameworks for securities or payment instruments. Second, it can be argued this approach is 

intended to be narrow so that implicit permission is given to leave utility tokens to be self-

regulatory. Although no formal ‘exemption’ regimes are articulated in Switzerland, Singapore or the 

UK, ‘implicit permission’ can be derived from the authorities’ clear delineation of the regulatory 

perimeter and its inapplicability. Perhaps such a position can achieve a balance between the desire 

to embrace innovation and prevent existing regulation from unduly stifling such innovation, and 

providing an appearance of the strength of existing regulation and law. These approaches crucially 

do not expand the existing regulatory perimeter, except where anti-money laundering and tax laws 

are concerned. Although such approaches do not necessarily deter innovation, they also provide no 

policy or regulatory leadership. 

The US, on the other hand features a mixture of state-based and federal approaches to the crypto-

economy reflecting the dilemmas in taking regulatory leadership and serving a coherentist approach. 

Where tokens serve payment-like functions, there are signs of appetite in the US for introducing 

whole new enabling regulatory regimes to cater for new ‘virtual currency’ or money-service 

businesses. However these endeavours run against the more conservative approaches of the 

Securities Exchange Commission (SEC) and the Commodity Futures Trading Commission (CFTC) 

which focus more on clamping down on fraud and regulatory arbitrage. 

Regulatory policy in the US is very much crafted along the lines of established sectoral delineations, 

with the regulatory regimes for money service businesses possibly applicable to cryptocurrency, the 

regulatory regime for securities offers possibly applicable to coin/token issuances and the regulatory 

regime for commodities, futures and derivatives trading possibly applicable to trading in these 

instruments. There are policy indications towards welcoming the crypto-economy, such as the 

Uniform Law Commission’s introduction of a piece of uniform legislation88 that can provide states 
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with a ready-made template to permit the setting up and due oversight of virtual currency 

businesses. In this manner, cryptocurrency businesses can be legitimised and enter the fray of 

competition for payment services. However, the Uniform legislation has not yet been passed in any 

state, and New York’s existing Bitlicence regulations have been criticised to be unduly onerous.89  

On the other hand, although the Uniform Act is drafted widely to be able to include all types of 

tokens, it excludes anything within the remit of the SEC and CFTC. Both the SEC90 and CFTC91 have 

signalled tougher stances against regulatory arbitrage and the need to secure investor protection 

and market integrity.  

The SEC’s investigative report into the initial coin offering made by the DAO (Decentralised 

Autonomous Organisation) in 201792 first extended securities regulation to token offerings based on 

the Howey test. The test characterises as a security any investment contract that satisfies the 

characteristics of being a profit-seeking business venture as a common enterprise. As the DAO issued 

tokens to participants to contribute to a ‘common enterprise’, and participants reasonably expected 

to earn profits through the DAO’s principal objective, which was to fund other projects for a 

profitable return, the DAO’s token offer met the requirements of the Howey test.  However, the SEC 

has refused to say that tokens structured as ‘utility’ tokens are never securities, and it would be 

interpreted on a case-by-case basis if such tokens meet the Howey requirements. Indeed the SEC has 

intervened to halt and order refunds by Munchee, whose tokens relating to a food reviews ledger 

were unregistered, and imposed civil penalties on AirFox and Paragon.93   

The CFTC’s remit extends to trading in various derivative contracts specified in legislation. The 

Commodities Exchange Act administered by the CFTC also requires registration of trading operators 

and empowers the CFTC to exercise enforcement authority over fraudulent or manipulative activity 

on markets.94 Although the CFTC’s ‘Advisory’ does not clarify what tokens are likely to be treated as 

‘commodities’,95 a number of enforcement decisions potentially have wide import. For example in 

the CFTC’s enforcement against My Big Coin Pay Inc,96 which is a token designed to be a 

cryptocurrency purportedly backed by gold, the decision can be interpreted narrowly or more 
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broadly. A narrow interpretation would be confined to the CFTC’s enforcement against fraudulent 

schemes, as My Big Coin was issued to fund the founder’s lavish lifestyle and not for project 

development. Such enforcement may signal that non-fraudulent token offers may not attract 

enforcement. However, the basis for enforcement against fraudulent schemes is that a ‘commodity’ 

is involved and the characterisation of My Big Coin as a commodity97 would potentially implicate 

most currency tokens of a similar nature. Further, as utility tokens are presales and would likely 

involve future delivery beyond the spot market exemption of 28 days, they could also fall within the 

definition of commodity futures.98 The CFTC’s enforcement against Bitfinex,99 a crypto trading 

platform that allows leveraged trading and future delivery beyond 28 days, and Coinflip,100 a crypto 

trading platform in swaps and options, seem to indicate that enforcement is based on the ‘futures’ 

aspects of trading. 

As the US battles between signs of regulatory leadership for cryptocurrencies and path-dependency 

in the SEC’s and CFTC’s approaches, some jurisdictions have taken the approach of holding out as 

attractive and forward-looking regimes for the relocation of crypto-economic activities and 

investments. However, these regulatory pioneers have not ventured beyond financial regulation.  

Thailand offers an authorisation regime101 for token offerings whether they are designed to function 

as crypto-currency (i.e. medium of exchange), utility tokens (i.e. conferring rights in respect of goods 

or services) or securities tokens (conferring rights in respect of participation in investment), as well 

as a regime for authorising token offering portals (i.e. the platforms used for conducting token 

offers), digital asset exchanges, brokers and dealers. Such authorisation is based on incorporation in 

Thailand. This approach presumes that the productive aspects of the crypto-economy are best 

accommodated within a jurisdiction’s corporate law. This assumption needs to be questioned as the 

unique decentralised and standardised aspects of the DLT-based business model may require new 

thinking in organisational laws and governance. France102 offers an optional ‘visa regime’ for token 

issuers subject to a skeletal framework of rules such as disclosure, anti-money laundering and asset 

custodial duties, in order to exchange for being registered in France (onshoring) and able to engage 

in general solicitation. Again, this approach is sectorally-focused and presumes that DLT-based 

business models should best be incorporated. 
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On the other hand, China has banned crypto-asset commercial activity i.e. purchasing, trading, 

intermediating crypto-asset investments, and payment and exchange services relating to crypto-

assets. The Chinese ban103 has been attributed to policy-makers’ concerns that Chinese capital would 

be transferred via crypto transactions to overseas markets and evade capital controls.104 Further, 

this ban is also in line with China’s crackdown on shadow banking in general, where financial activity 

has been shifting away from mainstream regulated institutions that are perceived to be too 

restrictive or expensive.105 South Korea has also banned initial coin offerings and token sales,106 but 

given its existing large markets in cryptocurrency trading, it does not ban crypto-currency trading 

except that such trading cannot be anonymous.107 Jurisdictions that take such approaches have 

unique domestic concerns and do not necessarily contribute to international regulatory leadership. 

The European financial regulatory agencies, the European Banking Authority108 and European 

Securities and Markets Authority109 have so far focused on financial aspects such as consumer 

protection and regulatory arbitrage. The position taken is that existing regulatory regimes are upheld 

as adequate as they are ‘technologically-neutral’ and regulators take an approach of assessing 

functional equivalence to see if tokens sold by DLT-based business models fall within existing 

regulatory regimes. The focus is on combatting regulatory arbitrage rather than looking at regulatory 

reform. Indeed Maijoor’s speech110 indicates an aversion to design regulatory reform that chases 

after particular new technologies. The coherentist approach111 is followed in regulators’ response to 

developments in the crypto-economy, such as the extension of anti-money laundering regulation112 

to crypto-currency businesses, so that channels for money laundering would not be facilitated.  

We argue that skewed effects can result from an imbalanced over-emphasis on designing regulatory 

policy for the financialised aspects of the crypto-economy. If token sales are regarded as falling 

within the regulatory perimeter for securities regulation, regulators would be presuming that the 

DLT-based business model is a corporate form. Should such a presumption be made? The corporate 

form may indeed be unsuitable for the DLT-based business models as concepts of shareholder 

primacy or directorial control may need adjustment in the face of stakeholder importance and 

involvement in such economies.113 If token sales are not regarded the same as securities offerings, 
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the disapplication of securities regulation paves the way for opportunities to rethink economic and 

regulatory models. Further, commentators may characterise crypto-tokens as futures contracts 

within a financialised paradigm114 but can tokens be regarded as commercial sales instead? Such 

treatment would pave the way for thinking about potential reforms in sales laws to cater for the 

productive aspects of DLT-based business models, and entail the development of new commercial 

rights and obligations. 

Regulatory policy focused on financial regulation can also encourage the crypto-economy to become 

more and excessively financialised, attracting more financiers than productive economic agents to 

the sphere. Token secondary markets are already highly speculative and volatile,115 and this space 

has become increasingly populated by actors in conventional financial economies, such as 

institutions, sophisticated and high net worth investors116 who constantly seek yield and 

diversification of their portfolios in new asset classes.117 Policy-makers focus on deterring retail 

participation118 in the ‘wild west’ crypto-markets, reinforcing the crowding-out of their participation. 

Indeed a narrow focus on meeting the goals of financial regulation, such as attacking regulatory 

arbitrage, defending the existing regulatory perimeter and consumer protection by deterring entry, 

would likely result in an excessive financialisation of the crypto-economy, turning it into a market for 

lemons and high speculation, deterring economic agents who are interested in its productive 

capacities. Financial innovations such as crypto-derivatives or crypto-funds may also contribute 

towards excessive speculative and financial participation in the crypto-economy,119 eclipsing the 

attractiveness and development of real productivities.120  

The development of Facebook’s digital currency Libra may galvanise internationally concerted 

response focused on financial regulation. As Facebook has 2 billion existing users, Libra has the 

potential to become a private money transfer network beyond any national regulation. This has 

sparked fears of facilitation of money laundering and fraud.121 Riding on the international consensus 
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on subjecting cryptocurrency to anti-money laundering, we may see quickened international policy-

making led by central banks and financial regulators, steering policy-making firmly into the realm of 

money and financial regulation. We advocate against relying on the EU financial regulators to 

dominate policy-making for the crypto-economy and discuss the contesting forces below that affect 

the locus of policy-making. We argue that a systemic and holistic approach, as discussed in Section 

IV, is preferred. 

b. The European System of Financial Supervision and Role in Regulating the Crypto-economy 

The European System of Financial Supervision (ESFS) was first created in 2010,122 comprising of three 

agencies, the EBA, ESMA and European Insurance and Occupational Pensions Authority (EIOPA), a 

Joint Committee of the three authorities and the European Systemic Risk Board (ESRB), a dedicated 

outfit to monitoring systemic risk which is situated under the umbrella of the European Central Bank 

(ECB). The EBA, ESMA and EIOPA have been created in the aftermath of the global financial crisis, 

purposed towards preserving the stability and well-functioning of EU financial markets, while not 

compromising the integration of the internal market.123 They oversee national regulators and are 

chiefly responsible for technocratic policy-making and ensuring regulatory convergence. The three 

agencies and the Joint Committee have become a technocratic governance system for EU financial 

regulation. Further, ESMA in particular has become increasingly empowered to assume direct 

regulatory competencies. This started with oversight of credit rating agencies124 and trade 

repositories,125 seen as pan-European operations. In light of the British withdrawal from the EU, 

there are further plans to increase the remit of ESMA’s pan-European direct authorisation and 

supervision of regulated entities, bringing an even more centralised approach to EU securities and 

markets regulation, such as over pan-European collective investment funds of various types, central 

counterparties.126  

The architecture of the ESFS is poised to be the ‘natural home’ for policy development for the 

crypto-economy. Indeed, there are market failures galore in the crypto-economy that could easily 

warrant policy intervention, such as dealing with scams, poor market conduct on unregulated 

markets and the risks posed to investors by custodial services providers.127 However, the regulatory 

agencies have not taken the step of extending the existing regulatory perimeter to crypto-equivalent 

activities. A key action taken is the issuance of warnings for consumers against participation in the 

crypto-economy.128 Regulators may be wary of prematurely legitimising the crypto-economy for the 

EU as a whole. Nevertheless, regulatory hesitation does not stop new activities from constantly 
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arising. Warning and deterring the perceived ‘vulnerable’ consumer does not help in preparing 

them129 for new developments and a new economic future. Further, financial regulators’ focus on 

consumer protection would have the unfortunate effect of exacerbating the financialisation of the 

crypto-economy and undermining its productive development.  

Although the EU regulatory agencies are poised to take technocratic leadership over the policy and 

regulatory development for the crypto-economy, no significant move is made. However, the 

agencies’ refrain also does not kickstart a broader movement for holistic policy consideration. We 

predict that the financial regulatory agencies are likely to continue to ‘wait and see’ and this position 

can be supported by the following reasons. First, the agencies rightly see themselves as influencing 

but ultimately implementing the policies that are approved at the institutional level ie in the 

Commission’s communications and policies embodied in law. Second, the agencies are exceedingly 

mindful of the prematurity of ‘throwing their weight’ behind the crypto-economy while sense-

making is underway.   Third, the agencies actually perceive a larger picture of the crypto-economy 

than its financialised aspects and are urging policy-making institutions in the EU to address this. 

However the third is only tentatively discerned. 

First, the financial regulatory agencies are responsible for market integration, consumer protection 

and systemic stability monitoring.130 Market integration policies emanate from the European 

Commission, and the Commission has indicated a preference to wait for international developments, 

possibly from the Financial Stability Board, before formulating any proposal for crypto-assets.131 The 

agencies’ role at the moment may be that of information learning and synthesis, as they are tasked 

to systemically consider fintech in all aspects of their work, and to monitor national regulators’ 

development of regulatory sandboxes.132  

However, it can be argued that the agencies are deliberately slow to put policy reform suggestions 

forward not because they cannot but because they chose not to do so. The agencies are regarded as 

technocratic experts and there is no preventing them from giving their views as to what regulatory 

policy should be instituted, such as in relation to the major move to overhaul prudential regulation 

for investment firms.133 This refrain from articulating definite policy for the crypto-economy is a form 

of self-restraint that is not explained by limitations of remit alone. Maijoor’s speech134 indicates an 

unwillingness to prematurely recognise the legitimacy of activity in the crypto-economy at the EU 

level. This may be because the borderless nature of crypto-economic activities may find a natural fit 

in the Single Market and policy-makers remain unsure if they wish to build a single market in this 

new economy. Further, Maijoor’s speech also indicates a preference for technology-neutral laws and 
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regulations to be developed,135 so that they can be well-considered and produced for timeless 

objectives.  

It is arguably a myth that financial regulation is mostly technologically-neutral. Although there is an 

endeavour to grapple with the functional substance of financial products and type of intermediary 

service in regulating them,136 there has been a need to specify regulatory expectations of conduct in 

relation to particular types of technology simply because these give rise to specific issues and risks. 

For example, the Markets in Financial Instruments Directive’s imposition of governance, oversight 

and responsibilities for algorithmic high-frequency traders shows that specific governance needs 

were perceived and a functional regulation of market participants’ duties that applied more broadly 

did not suffice.137 It may however be argued that market participants’ conduct are largely regulated 

by market rules and hence regulatory intervention only seeks to provide the public goods where 

market rules have not. However, the example of the Payment Services Directive 2015 is also raised 

where non-bank providers in the payment services markets that deal with effecting payments and 

aggregating account information services are given recognition and a regulatory framework for them 

has been introduced in order to further competition in payment services markets.138 Such regulatory 

policy is developed in order to promote non-bank data-based business models that are able to 

provide new payment and account management interfaces. It is a response to technological 

developments. The Commission’s Fintech Action Plan that exhorts use of remote know-your-

customer diligence processes and electronic identifications is also a policy that responds to 

technological developments and signifies acceptance and endorsement.139 Hence, the refrain from 

taking a position on the crypto-economy in terms of its new technology of disintermediated business 

models and token financing cannot really be attributed to the need for technologically-neutral 

regulation. Rather, there is still a lack of sense-making in relation to the crypto-economy, hence 

tentativeness in endorsing or rejecting the technology that underlies and powers the crypto-

economy. 

The financial regulatory agencies’ refrain from taking steps in financial regulation paves the way for a 

more systemically-driven approach, which the article argues is the right one. However, there still 

needs to be a push towards that trajectory, or the refrain on agencies’ part would merely leave a gap 

for collective action inertia. Cortez warns that a ‘wait-and-see’ attitude with respect to regulating 

innovative developments may entail regulatory policy that is too inert and late in catching up with 

governance needs.140 We observe that the EBA explicitly warns that policy-making on cryptoassets is 

not complete without a consideration of broader issues in relation to the crypto-economy that is 
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beyond financial sector regulators’ remit.141 However, we tease out the challenges for developing an 

EU regulatory policy for the crypto-economy a systemic level. 

2. Systemically-driven Forces for Shaping Policy and Regulation 

There are several factors that would drive a systemic approach to thinking about policy and 

regulation for the crypto-economy in the EU. First, if the crypto-economy is adopted as part of the 

Single Market project, whether as part of the Capital Markets Union142 or more broadly, then 

systemic policy thinking can be developed by the Commission. We will however discuss ideological 

and political pushbacks against this development. Second, if the financialisation of the crypto-

economy results in significant financial activity and threats to the systemic stability of the EU 

financial markets, then there would also likely be concerted action to address such developments, as 

we have seen how the global financial crisis prompted institutional-level reforms resulting in the 

ESFS143 as well as a range of regulatory reforms cutting across many areas.144 However such 

developments would not put European governance in good light as policy leadership would be seen 

as lacking until too late. Finally, a systemic approach to policy and regulation for the crypto-economy 

can arise out of applying an innovation policy framework. Although EU innovation policy continues 

to be somewhat fragmented, Section IV offer suggestions on how it can offer a unifying and 

integrated approach to policy and regulation. 

First, would the crypto-economy be adopted as part of the Single Market project? It is arguable that 

the crypto-economy, being borderless, is rather compatible with the promotion of cross-border 

economic participation in the Single Market. Further, the crypto-economy features mainly 

businesses in development or small or medium sized enterprises, and the EU has been particularly 

sympathetic to their developmental financing needs.145 However, the adoption of an agenda for the 

single market in the crypto-economy is likely to be resisted by both the demand and supply sides, i.e. 

the crypto-economy developers and the EU policy-makers alike. 

On the demand side, crypto-economy developers arguably look to being borderless globally and may 

not wish to limit themselves to the Single Market. It is already observed that many DLT-based 

business models are incorporated offshore146 and offer their tokens worldwide. They may have little 

need of the European passport for access to markets, although the conferment of legitimacy may 

hugely boost their prospects. Further, the Single Market is regarded as an ordoliberal project,147 i.e. 

the building up of an economic order of free markets and based on liberal philosophy, but 

underpinned by an overall public order and institutional governance framework. This philosophical 

underpinning of the Single Market may be regarded as incompatible with the crypto-economy which 
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is highly decentralised and according to some commentators, represents an anarcho-capitalist order 

defying conventional authority and institutional structures.148 Even if crypto-economy developers do 

not necessarily take such an anti-establishment stance, the ethos of the crypto-economy is bottom-

up in nature and appeals to a new form of democracy and participation.149 Hence there may be 

wariness against the economic governance policies and institutions of the EU. There is significant 

literature critiquing European economic governance as being too strait-jacketing and liable to 

produce injustice,150 being too dogmatic in relation to its preference for technocratic stewardship of 

economic and market policies and thus becoming socially disembedded151 and politically 

unaccountable.152 More recently, European economic governance has been criticised to be 

unsustainably centralised153 and unable to coordinate with necessary divergences and diversity of 

needs at more local levels.154 

On the supply side, policy-makers may not be keen to include the crypto-economy in the Single 

Market project as the actors in the crypto-economy are institutionally unfamiliar155 and there is 

therefore an absence of political trust to bring the crypto-economy developers within the fold of the 

Single Market project. Crypto-economy developers first developed alternative currency to represent 

and transfer value, challenging sovereign-backed currencies, thus pitting themselves as challengers 

to existing institutions. Policy-makers have repeatedly disavowed the characteristics of crypto-

currencies as sufficient for becoming ‘money’.156 Token issuers however continue to embrace the 

‘alternative’ ethos of creating and representing value in private terms via the ledger’s native 

token.157 As different tokens populate the crypto-economy, it may be increasingly difficult for  

tokens to gain such network effects as to really disrupt conventional instruments of money and 

investment. Policy-makers may wish to leave this unregulated space alone as it could be strategic to 

allow the competition of tokens to result in their own demise, rather than to confer legitimacy and 

lend traction to their disruptive designs. Regulatory policy has thus far focused on existing familiar 
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industry structures, such as the industry for fund and asset management,158 to develop a range of 

financing products to meet needs such as in infrastructure,159 social entrepreneurship160 or venture-

capital.161 These would be offered by conventional investment intermediaries, a sector already 

regulated and deeply engaged by policy and governance institutions in the EU.162 

Further, policy-makers may not be keen to develop economic governance for the crypto-economy as 

harmonisation of rules relating to the productive aspects of conventional economies has already 

been a chequered path, such as in relation to harmonisation of company laws in the EU. The 

productive aspects of conventional economies are deeply rooted in different national political 

economies163 where for example, different relations or bargains have been struck between labour 

and capital,164 different industrial policies exist,165 and different legal frameworks for economic 

actors such as creditors, suppliers etc exist.166 Hence, it is observed that harmonising EU company 

law has been tricky and gradual167 as fundamental contextual and institutional differences in 

member states do not justify a one size fits-all approach. Further, even in securities markets 

regulation where standards of corporate governance168 or shareholder stewardship169 have gained 

convergent adoption, there remain differences in detail applicable to different capital markets.170 It 
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may however be argued that institutional baggage would not be an issue for the crypto-economy as 

charting away from institutional frameworks has been its design, and it may be easier and more 

efficient to introduce harmonisation thinking for policy and regulation for the crypto-economy. 

On whether there may be financial systemic stability threats from the crypto-economy that may 

compel concerted action on the part of EU policy-makers, the Financial Stability Board has dismissed 

such threats as the scale of activity is currently small compared to conventional financial 

economies.171 However, as cryptocurrency has always been meant to operate interchangeably with 

fiat currency,172 this fundamental tenet of exchange makes porous the crypto-economy to real and 

financial economies. Further, Facebook’s Libra project may pose threats to financial integrity and 

stability at scale. Conventional financial actors may become new intermediaries for the crypto-

economy as they propose to develop financial products in the form of funds, such as exchange-

traded funds,173 in order to invite the participation of investors, such as venture capital investors 

who seek exposure to the new crypto-asset class. Although many crypto-asset exchanges do not 

erect barriers to trading entry as are found in conventional securities and derivatives markets,174 

investors may be overwhelmed by the landscape of noise and hype or may not be confident in 

constructing portfolios for themselves. Existing financial intermediaries are moving into this space to 

intermediate and seek rent, leveraging upon their incumbent status in conventional financial 

economies to capture the new investment space.175 It remains to be seen if the scale of 

conventional, particularly institutional participation in the crypto-economy would rise to more 

significant proportions and attract policy-makers’ attention. On the one hand, this may result in 

financial-sector focused reforms rather than systemic reforms. However, policy-makers after the 

global financial crisis 2007-9 have become more forward-looking176 in order not to be seen as 

clueless after the fact. Policy development prompted by large-scale concerns such as global stability 

may galvanise policy and regulatory development at a systemic level. 

Finally, we suggest that systemic policy and regulatory development can come from the adoption of 

a more broad-based innovation policy in relation to the crypto-economy. The lens of innovation 

provides a different perspective for understanding the crypto-economy, not just as a space for 

regulatory arbitrage, being anti-establishment or anarcho-capitalist. The focus on innovation frames 

the question in relation to the economic changes it augurs,177 such as the ‘fourth industrial 

revolution’,178 allowing policy-makers to appreciate disruptive potential179 and possible change to 
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business and economic models. Perspectives can be formed as to whether such innovation is more 

incremental,180 or indeed seismic,181 and the high level implications of such innovation including 

ethicality, sustainability, social and political debate.182 The lens of innovation policy is argued to be 

ideal for fostering policy and regulatory development at a systemic level that integrates thinking 

across a broad spectrum of issues and not merely focused on financial governance.  

It may be said that the EU has instituted the Blockchain Observatory and Forum to systematically 

unpack the innovative potential of distributed ledger technology, and this is the beginning of a 

systemic approach. We do not disagree as the Observatory and Forum explicitly refers to its interest 

in making policy recommendations to the European Commission.183 However, the Observatory and 

Forum is a relatively small network at the moment, led by one industry participant and four 

university participants, three of which are in the UK and may be affected by the UK’s withdrawal 

from the EU in due course. There is a need to consider embedding the policy agenda more deeply 

within the European institutional governance framework for innovation. 

IV. Innovation Policy as the Framework for Designing Regulatory Governance  

We argue that innovation policy provides an optimal basis for developing a systemically-driven 

framework for regulatory policy in the crypto-economy. Such a framework allows us to take stock of, 

learn and study the aspects of innovation184 and their potential for change, and also consider how 

such change/s should be governed.185  

The innovative aspects of the crypto-economy cut across industries, sectors and national economies 

in relation to (a) business models; (b) technological transformation; (c) new economic connectivities; 

(d) new economic actors and productivities and (e) new economic derivatives.    

(a) In relation to business models, as discussed in Section II above, DLT-based business models 

are highly decentralised business models that can offer unique goods and services most 

optimally offered over a blockchain. These models mobilise mass participation towards the 

provision of network or collective goods or services in the model of a sharing economy.186  

(b) In relation to technological transformation,  distributed ledger technology is a breakthrough 

that brings together network computing and a protocol of validation and verification 

through cryptographic methods, therefore enabling more and more complex forms of 

automation in commercial and non-commercial interactions.187 
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(c) In relation to forming new connectivities, smart contracting over DLT platforms  can change 

the dynamics of social and economic relations across different geographies.188 

(d) In relation to new products, services and commodification, DLT-based business models 

introduce new commodification beyond the sharing economy which has already brought 

about changes in terms of how products and services are provided.189 Uber allows people 

who own a car to commodify their ‘excess capacity’ and generate revenue from carrying out 

taxi services when available to do so, and AirBnB allows people to commodify their spare 

rooms in order to generate revenue from holiday lodgers. Commodification raises new 

issues in relation to how socio-economic relations are conceived and whether more 

calculativeness is encouraged generally.190 These implications should be debated upon in 

systemic policy thinking. 

(e) In relation to ‘derivative’ products such as finance, crypto-tokens provides a new asset class 

from which hedging and investible assets can be further created.191 

A systemic approach is appropriate for considering all the developments and implications of the 

crypto-economy,192 in relation to the goals and objectives of EU policy-making, whether for 

enhancing growth, economic development and performance of EU economies generally, or for 

protective purposes such as protection from harm and mitigation of risks.193 In this sense we echo 

commentators’ exhortation that innovation policy should be led by public policy. Mazzucato et al 

support a public policy-led innovation framework as successful innovation requires commitment and 

governance, as well as funding, both publicly and privately sourced, and public policy leadership can 

mitigate the ills of myopia and short-termism that the private sector is so frequently embroiled in.194 

Further commentators also support a pro-innovation policy especially in the aftermath of economic 

crises in order to facilitate productive recovery and rejuvenation, such pro-innovation policy being 

able to especially counter the challenges of limited fiscal policies.195 

1. EU Innovation Policy 

In the early 2000s, Borràs writes of an emerging governance framework for innovation in the EU.196 

Such a policy has been driven by Europeanisation pursuant to the goals and aims underpinning the 
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Single Market project and to an extent replaces ‘national innovation systems’197 that seem to be 

lacking or incoherent in many developed countries, as an OECD survey suggested. Governance of 

innovation at the EU is nevertheless multi-level and faceted, reflecting the need for reflexive and not 

top-down governance in this complex polity,198 as well as devolving into different specific 

trajectories in specific issue areas.199 However, there are certain integrated tenets teased out by 

commentators that can usefully form a framework for considering the crypto-economy more 

holistically. These tenets are: 

(a) Leadership in fostering innovation by funding. As the European Commission has a dedicated 

Research and Innovation division that focuses on fostering and funding innovation, such 

leadership is invaluable for signalling policy leadership and implementing innovation.200 

(b) High level goals and aims in which innovation can be nested, such as the EU Horizon 2020 

vision.201 

(c) Institutional structures that can facilitate innovation in environments of certainty and 

support, such as the fostering of pan-European intellectual property rights and the 

development of appropriate European standards.202  

(d) Institutional structures that incorporate balanced considerations between pro-innovation 

and protection concerns, such as ‘responsible innovation’ policies,203 i.e. bringing 

considerations of ethicality, sustainability, protection from harm (whether precautionary or 

ex post), alongside pro-innovation policies.204 Recent initiatives such as the General Data 

Protection Regulation arguably aims to strike such a balance in protecting individuals’ 

privacy and the use and keeping of their personal data vis a vis commercial convenience. 

(e) Multi-level dialogic frameworks for learning and coordination amongst various public and 

private sector actors although such networks can be criticised for being opaque and not 

sufficiently open to democratic participation.205 

Developing an EU innovation policy framework allows for leveraging upon centralised institutional 

structures as well as engaging in networked dialogue, learning and coordination with local and 

stakeholder levels.206 Such a policy framework should also facilitate more inclusive networking with 

local and stakeholder levels than is currently envisaged under the Blockchain Observatory and 

Forum. Such a framework is appropriate for governing change, 207 so that agents for change and their 

intentionalities (which may not merely be incentive-based) can be mapped, and we can more clearly 

discern the structures that create opportunities for change and entrepreneurship. Institutional 
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factors can then be mapped in relation to how they facilitate or impede change, while broadly 

considering the levels of democratic participation in shaping policy.  

A governance framework for innovation and change at the EU level provides a systemic approach to 

derive policy and regulation, and will likely facilitate a more holistic and long-termist response to the 

developments in the crypto-economy. 

V. Conclusion 

This article argues that the EU should consider policy and regulation for the crypto-economy in a 

systemic and holistic manner, and its institutions and governance frameworks lend themselves to 

policy-making in that manner. This article argues that the systemic approach to developing policy 

and regulation is important as the crypto-economy gives rise to new productive aspects that should 

be carefully considered in relation to economic development, mobilisation and the single market 

project. Although much global attention is given to the financialised aspects of the crypto-economy 

and regulatory pioneers seem focused on developing financial and securities regulatory policies, 

such an approach is narrow in nature and may indeed reinforce the adverse effects of excessive 

financialisation in the crypto-economy. This article proposes that the EU should develop a 

framework for innovation and governing change to consider the developments in the crypto-

economy, so that policy and regulation can be developed in a holistic manner and perhaps feed into 

the Single Market project. 

 

 


