Mental capacity assessment: a descriptive, cross-
sectional study of what doctors think, know and
do

Abstract

Background The Mental Capacity Act (MCA) (2005) was enacted in 2007 in England and Wales,
but the assessment of mental capacity still remains an area of professional concern. Doctors’
compliance with legal and professional standards is inconsistent, but the reasons for poor
compliance are not well understood. This preliminary study investigates doctors’ experiences of and
attitudes toward mental capacity assessment (MCAX).

Methods This is a descriptive, cross-sectional study where a two-domain, study-specific structured
questionnaire was developed, piloted and digitally disseminated to doctors at differing career stages
employed in a large, multi-site National Health Service Trust in London over 4 months in 2018.
Descriptive statistics and frequency tables adjusted for missing data were generated and secondary
analysis was conducted.

Results Participants (n=92) were predominantly UK trained (82%), female (58%) and between the
ages of 30 and 44 years (45%). Less than half (45%) of the participants reported receiving formal
MCAX training. Only one-third (32%) of the participants self-rated themselves as very competent
(29%) or extremely competent (4%). Self-reported MCA confidence was significantly affected by
career stage with Consultants with over 10 years of experience reporting lowest confidence
(p=0.001).

Conclusions This study describes significant variation in practice by doctors and low self-
confidence in the practice of MCAx. These results raise concerns that MCAx continues to be
inconsistently performed by doctors despite appropriate awareness of the law and professional
guidance on best practice.

Introduction

Although the introduction of the Mental Capacity Act 2005 (MCA) in England and Wales was
welcomed, its implementation has proved challenging for doctors and other healthcare
professionals.1*2?) Variable mental capacity assessment (MCAXx) practice by healthcare
professionals has undermined its impact.2 A post-legislative review of the Act by the House of Lords
highlighted inconsistent and inadequate application of the processes within it.! Implementation of
the Act has not met the expectations due to low awareness and poor understanding with little
integration into existing care pathways impacting the confidence of medical staff to discuss issues
or complete documentation.2=2 These factors combined with a paternalistic safety culture can have
profound consequences for vulnerable patients, their caregivers and family.! Yet, the reasons for
poor application of the MCA are not well understood. This preliminary study aimed to explore

doctors’ experiences of and attitudes toward MCAX.



Background

The Mental Capacity Act (2005)6 was born out of a desire to codify existing common law in order to
provide a clearer means to judge the decision-making capacity of vulnerable people. The MCA
created the presumption of capacity and outlines the test required to establish whether someone
lacks the capacity to make a specific decision. It provides a legislative framework designed to cover
all decisions especially those concerning personal welfare, healthcare and financial affairs.7 It is
accompanied by a written Code of Practice8 and was described as ‘a very significant and
progressive piece of legislation, with the potential to transform lives.” 1(p.23) The Act outlines the
components of mental capacity, when assessments ought to be considered and how they should
be carried out.

Considerable uncertainty about how best to implement the Act in practice has undermined the ethos
of empowerment the Act intended to promote. The House of Lords concluded that despite being
held in high regard by health and social care professionals, the Act was not properly embedded in
practice.1 The Act was described as being applied as an ‘optional add-on’ with no place in the core
working lives of health and social care workers.1 This echoes the views of healthcare staff in
neurology and palliative care who reported poor confidence in applying the Act due to a lack of
training.9

Scant attention has been paid to examining healthcare professionals’ experiences of MCAx and
there is a particular dearth of evidence pertaining to doctors. Limited previous studies have
examined mixed groups of healthcare professionals including some doctors, mainly in the context
of dementia and psychiatric care but the numbers are small.9-11 This is concerning as doctors,
particularly the most senior members of treating medical teams, are the professionals most often
responsible for performing MCAXx in the secondary and tertiary care settings.2 8(p.54) This
exploratory study aimed to address this gap by examining the attitudes and experiences of doctors

to mental capacity assessment using a survey.

Methods

Using a descriptive, cross-sectional design, a two-domain, study-specific structured questionnaire,
The Clinician Mental Capacity Assessment (CMCA), was designed and piloted with healthcare
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professionals and carers in accordance with established methodology.'? The primary aim of the
study was to describe the attitudes of doctors to mental capacity assessment in secondary and
tertiary care. The description of the experience of doctors and the exploration of relationships
between their attitudes and experience were the secondary aims. This study was registered with
the local Data Protection Registration Service and was reviewed by the local Research Ethics

Committee and approved as a service evaluation.

Sample

The questionnaire was electronically disseminated and anonymously self-administered by
participants. Doctors employed at a single multi-site London National Health Service (NHS) Trust
were sampled. As this particular NHS Trust was a secondary and tertiary care centre it was not
possible to obtain a sample inclusive of primary care doctors. All consultants and junior doctors on
the electronic mail distribution list of a large London NHS Trust consisting of multiple secondary and
tertiary hospitals were invited to participate over a 4-month period beginning in January 2018.

Reminder emails were sent once midway and once near the end of the recruitment period.

Questionnaire design and rationale
A questionnaire was designed to facilitate the scalable collection of unambiguous quantitative
data.' Following extensive piloting the CMCA questionnaire, which assesses two domains, attitude,

and experience, was finalised.

Domain 1, experience, was assessed with single best answer questions with an aim to characterise
the experience and training history of participants. Data on variables related to: MCAXx frequency in
the previous 12 months; familiarity with professional guidelines; formal training received; time taken
to perform MCAX; and confidence in recognising when MCAXx are required or should be queried.

Domain 2, attitudes, explored the thoughts of participants using Likert scales anchored to a clinical
vignette concerning discharge arrangement decisions as a point of reference.* ' The feelings of
participants toward performing MCAX in general were also captured. Self-reported questionnaires
sometimes yield less reliable results on competence, however, the clinical vignette served as an
indicator of how participants might use their knowledge to exercise their judgement as they would
do in practice. Demographic data were collected: age group, gender identity, career stage, clinical
speciality and country of primary medical qualification.



The questionnaire was piloted in three healthcare professional groups; doctors, mental health
nurses and speech and language therapists, to ensure that the questions were clear and flowed in
a logical fashion.? It was assumed that 50% of potential participants were likely to have performed
a mental capacity assessment at least once in their career, therefore, it was calculated that the study
would require 97 participants for estimating the expected proportion with 10% absolute precision
and 95% confidence.

Materials and resources

The Opinio online survey platform and IBM SPSS Statistics for Windows, Version 25.0 were used

in accordance with the terms of license.* 15

Statistical analysis

Data received from Opinio were categorical in nature and were automatically assigned respondent
identification codes by the platform. Opinio produced an electronic data set which was reviewed
using IBM SPSS Statistics for Windows.'* These data were coded, cleaned and examined for coding
errors to ensure consistency. There were relatively few missing values and an imputation of these
values was considered. However, as the potential gain in sample size from imputation would not
have increased the power substantially, it was not deemed necessary to impute missing values in

the data set.

A random sample of five individual responses was examined and verified against source data to
ensure consistent coding. Frequency tables of a random sample of 10% of cases were also
reviewed to ensure valid coding. Descriptive statistics and frequency tables were then produced and
based on these preliminary results secondary analysis was conducted. This comprised Mann-
Whitney and Kruskal-Wallis tests to assess differences in the attitudes and experiences seen in
different groups of doctors. Fisher’s exact tests were also conducted to compare the demographics
of the participants who completed the questionnaire and those who did not. A significance level of
0.05 was used for hypothesis testing.

Results

In January 2018, an invitation email was sent to 1634 doctors on the Trust distribution list. There
were 607 failed email transmissions therefore 1027 doctors were contacted. One hundred and six
doctors responded (ie, clicked on the invitation link to the questionnaire) yielding a response rate of
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10%. Three respondents did not provide consent to participate and therefore did not attempt the
questionnaire. Eleven respondents provided consent but did not attempt any questions and were
excluded from the analysis. As all questionnaire responses were anonymous it was not possible to
characterise the 14 respondents who did not attempt the questionnaire. Ninety-two doctors
attempted the questionnaire and there was no difference between the demographic variables
previously described when those who completed the questionnaire (90%, 83/92) and those who did
not (10%, 9/92) were compared using Fisher’'s exact tests (table 1).

Table 1

Summary of participant demographics. Includes Fisher’s exact tests of significance comparing
participants who completed all questions and participants who did not complete all questions.

Participants Completed/Non-
completed
Participant Demographics Non- response
Completed Total
completed comparison
n n n (%) Fisher’s exact
Age | 18-29 14 0 14 15 p=0.644
30-44 36 5 41 45
45-54 25 3 28 30
55-64 7 1 8 9
65+ 1 0 1 1
Gender | Female 47 6 53 58 p=0.782
identity | Male 34 3 37 40
Trans 1 0 1 1
Prefer not to disclose 1 0 1 1
Country of | United Kingdom 67 8 75 82 p=0.335
Primary | European Union or European Economic 12 0 12 13
Medical | Area
Qualification | Non-European Union or Non-European 4 1 5 5
Economic Area
Career stage | Recently Qualified - Foundation Training 5 0 5 5 p=0.310
(FY1to FY2)
Early Speciality Training - Core Training 11 3 14 15
(CT1 to ST3)
Senior Speciality Training - Higher 18 1 19 21
Speciality Training (ST4 to CCT)
Consultant with less than 10 years of 16 2 18 20
experience
Consultant with over 10 years of 31 2 33 36
experience
Neurology 17 2 19 21 p=0.978




Clinical | Anaesthetics ‘ 9 ‘ 1 ‘ 10 11
speciality | Geriatric Medicine ‘ 7 ‘ 2 ‘ 9 10
*Top 5 | Haematology ‘ 6 ‘ 0 ‘ 6 7
Obstetrics and Gynaecology ‘ 4 ‘ 2 ‘ 6 7

Participants were predominantly UK trained (82%, 75/92) and female (58%, 53/92). Age was
approximately normally distributed with the majority of doctors ranging in age between 30 and 44
years (45%, 41/92). Most of the participants were at Consultant career stage (55%, 51/92).
Neurology (31%, 19/92) was the most common speciality followed by Anaesthetics (11%, 10/92)
and Geriatric Medicine (10%, 9/92). However, there was high variation in the sample with responses
coming from over 20 clinical specialities representing the wide scope of services delivered by the
Trust (table 1).

Experience and training

Most of the participants (83%, 76/92) had performed a MCAX at least once in their career either
independently or as a part of a multidisciplinary team. The majority (70%, 52/74) of participants who
have performed a MCAXx prior had done so in the previous 12 months and reported performing
MCAXx 10 or fewer times in the previous 12 months (62%, 32/52). Twenty-seven per cent (24/89) of
the participants reported not being aware of the professional guidance on MCAX, with less than half
(45%, 40/89) reporting receiving formal training which was conducted both face-to-face and as an
eLearning module. When asked about their familiarity with professional guidelines, the majority
(67%, 4/6) of those who did not complete other aspects of the questionnaire indicated that they were

not familiar with the said guidelines.

Practice variation

Although 73% (65/89) of the participants reported that they were aware of the professional guidance
on MCAX, substantial practice variability was reported. Most (43%, 30/70) reported taking 11 to
20 min to perform a MCAx. Some participants reported taking as little as 1 to 10 min (21%, 15/70)
to perform a MCAXx while others reported taking 31 to 60 min (10%, 7/70). Fewer than half of the
participants (41%, 38/92) reported following local guidelines with 15% (14/92) admitting to
incorrectly judging mental capacity against commonly held beliefs. Additionally, 22% (19/86) of the
participants reported being ‘somewhat confident’ or ‘not at all confident’ in recognising when a
mental capacity assessment is justified. Half of the participants (50%, 43/86) have queried the need
for an MCAX, with 11% (9/86) witnessing an MCAXx being performed without a clear indication. The
most common reason for querying an MCAXx was fluctuating capacity (28%, 26/92) (figure 1).



Figure 1

Reasons for querying a mental capacity assessment.
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Application of knowledge in practice

More than 1in 5 (22%, 19/86) of the participants describe being somewhat or not at all confident to
recognise when MCAX is justified (figure 2). Furthermore, in response to a common clinical scenario
considering a patient’s capacity to refuse medical care, the majority of the participants (77%, 64/83)
reported previously experiencing this in practice. Over one-third (35%, 29/83) of the participants
self-rated as mostly competent; however, 15% (12/83) self-rated as not at all competent. Only one-
third (32%, 27/83) self-rated themselves as very competent (29%, 24/83) or extremely competent
(4%, 3/83).



Figure 2

Confident to recognise when mental capacity assessment (MCAX) is justified.
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There was no evidence of a difference in MCAXx scenario confidence by gender identity (p=0.08) or
country of primary medical qualification (p=0.62). There however was a suggestion that self-reported
confidence in performing MCAXx in the scenario could be affected by career stage (figure 3).
Secondary analysis was performed using the Kruskal-Wallis test which, after omitting the ‘Other’
career stage group of three doctors, indicated that there was evidence that doctors at varying career
stages demonstrate different distributions of confidence scores (p=0.001). Post hoc Bonferroni
corrected pairwise comparisons, adjusting the p values for multiple comparisons, showed that
consultants with over 10 years of experience had significantly less confidence than early specialist

training doctors (p=0.007) and consultants with less than 10 years of experience (p=0.039).



Figure 3

Box-plot showing participant self-reported confidence in the given MCAx clinical vignette by career
stage (Kruskal-Wallis Test H(5) = 18.40, p=0.002). Confidence scale: 1 - not at all confident, 2 -
somewhat confident, 3 - mostly confident, 4 - very confident, 5 - extremely confident. MCAx, mental
capacity assessment.
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Career Stage

Further analysis of responses by the Mann-Whitney U test with participant confidence compared by
junior doctor and consultant career stage. The junior doctor group described significantly higher
confidence compared with consultant career stage (p=0.003), however, the median response
between the two groups was ‘mostly confident’ (figure 4).



Figure 4

Bar chart showing comparison between participant self-reported confidence in the given MCAXx clinical
vignette by career stage (Mann-Whitney U test p=0.003). Confidence scale: 1 - not at all confident, 2
- somewhat confident, 3 - mostly confident, 4 - very confident, 5 - extremely confident. MCAXx, mental
capacity assessment.
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In consideration solely of their professional experience and disregarding the scenario, nearly half of
the participants reported feeling under time pressure due to their workload (45%, 41/92). Twelve
per cent (11/92) of the participants also reported feeling under pressure or bullied by patients’
relatives. Participants also reported experiencing a variety of feelings like anxiety (33%, 30/92) and
frustration (21%, 19/92).

Discussion

This study provides quantitative data on previously unmeasured aspects of MCAXx. Limited formal
training and advancing career stage seem to demonstrate a negative effect on MCAXx perception in
doctors. It is clear that MCAXx continues to be problematic for doctors and our findings are consistent
with studies carried out prior to the introduction of the MCA."® 17 They also cohere with Shepherd
and colleagues' who showed that nearly half of the health and social care staff demonstrated

consistently poor MCA knowledge.

In contrast to previous studies, doctors in this study reported better awareness of both the
indications for performing MCAXx and the key components which should be assessed. Despite being
more aware of the legal requirements, we found evidence of the persistence of the findings of
previous studies? indicating that doctors, quite worryingly, do not practice in line with legislation. Our

findings are also in keeping with Spencer and colleagues' who directly observed doctors’ and
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nurses’ practice and found that assessments of decision-making capacity were sporadic and scantily

documented.'®

Why do doctors continue to report difficulty in applying their knowledge of mental capacity
assessment in practice? Is it due to a lack of knowledge? Our findings demonstrate that despite
limited formal training, most participants reported adequate knowledge of the components of mental
capacity so presumably this knowledge was acquired from clinical experience. It could be that
clinicians require more support in applying declarative knowledge about mental capacity in new
situations so this transfers more readily to procedural knowledge.02¢-24)

When asked to describe their method of carrying out MCAx we found evidence to support unreliable
performance of doctors with 15% admitting to incorrectly judging mental capacity against commonly
held beliefs. Furthermore, 20% queried a MCAXx due to concerns about the way in which the MCAXx
had been carried out. Our findings echo those of Spencer and colleagues'® and raise questions as
to the way MCAX practice compares to other assessments, like physical examination and medical
procedures. Would the reported variability in MCAXx practice be acceptable in an assessment of a
different clinical skill? Perhaps substandard clinical procedures are associated with higher perceived
risk (and associated potential claims of negligence), whereas substandard MCAXx procedure
perhaps has lower perceived risk. The difference in attributable legal sequelae could lead to
organisational cultures where less rigorous attention is paid to MCAXx. Yet erroneously deeming a
patient as lacking capacity can have far reaching consequences on that patient’s autonomous
decision-making wrongly denying them the basic right to accept or refuse care.??

The assessment of mental capacity is often the responsibility of senior members of the treating
medical team.28¢54 |t is therefore concerning to find that senior consultant participants in this study
were least confident in performing MCAX. It is tempting to suggest that these findings reflect a
historically casual approach to training doctors in capacity assessment in the context of a more
paternalistically-based approach to practice. More prosaically, if these senior doctors are expected
to carry out MCAX, but are actually lacking confidence, then this could be a contributing factor,
reinforcing and perpetuating poor MCAX practice in junior colleagues.

Confidence may be described as ‘the state of feeling certain about the truth of something,” or ‘a
feeling of self-assurance arising from an appreciation of one's own abilities or qualities.’?3 It is
possible that experience can result in greater awareness of the consequences of the assessment
leading to a more cautious approach. As the MCA is relatively new, senior consultants may
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appropriately perceive themselves to be less skilled at applying the principles of the Act. Conversely,
doctors at earlier career stages may be better versed in the law but may be relatively overconfident
novices and lack insight into the complexity of mental capacity assessment or their own abilities.?*

The difference between novices and experts insight into their performance is well-established in
other contexts so may partially explain our findings.?> However, additional factors such as the
expectations of others and external influence of colleagues and patient relatives combined with time
pressure could also undermine doctors’ confidence to raise doubts. These factors may lead to fears
of appearing less competent which could explain the anxiety experienced. However, this anxiety is
not exclusive to senior Consultants as doctors from all career stages find MCAXx difficult to the point
of anxiety. The question of confidence in MCAx process prompts consideration of the way this
process can be improved to better support doctors.

We were encouraged to find that half of the participants had queried the indication(s) for or outcome
of a MCAX. This is perhaps arguably a positive marker of an institutional culture that prioritises safety
so that doctors feel able to communicate freely with colleagues to minimise patient harm.2® However,
it also reflects the complexity inherent in making decisions about mental capacity. The fact that
doctors continue to encounter situations where MCAX is inappropriately considered leading to
unnecessary assessments suggests that few doctors fully appreciate the scope of the legal basis
for conducting MCAX as laid out in Section 2 (1) of the MCA.®

Doctors reported encountering situations where the decision to conduct a MCAx was inappropriate.
This may reflect poor understanding of the triggers to assessment as set out in the MCA.® The
implications of such a deficit are that it makes it too easy for doctors to seek to use an erroneous
finding lacking mental capacity to override a competent patient’s apparently unwise decision despite
this being a flagrant breach of the law. Future work to examine doctors’ experiences of ambiguous
capacity and consent decisions across a range of contexts seems justified.

When a mental capacity assessment was appropriately triggered the principal reason doctors
reported for querying an assessment outcome concerned situations where a patient’s capacity was
fluctuating. This may suggest that mental capacity is perceived in a binary way despite the MCA’s
accompanying Code of Practice® which requires doctors to regularly reassess a patient’s capacity
and to take steps to maximise each patient’s ability to participate in decision-making. We suggest
that future work addressing doctor experience of challenging situations in which capacity varies and
of the trajectory of support for decision-making is needed.
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The MCA requires some consultation with those who know the patient best but the consultee does
not determine the findings on decision-making capacity or any decisions made in the patient’s best
interests should they be determined to lack decision-making capacity.® Therefore, it is concerning
that doctors reported many instances where the outcome of a MCAx was queried in response to
influence from colleagues and patient relatives. A balance should be struck between legitimate
concern and excessive influence as it is evident that such influence can lead to inappropriate
application of the MCA legal safeguards such as deprivations of liberty.&»119 |n light of the complexity

and potentially significant impact on patients, the anxiety of doctors does appear to be justified.

This study has certain limitations. First, the sample was skewed to females but when compared with
the most recent national data, gender identity distribution in this study is similar, with 58% of doctors
in training and 47% of all UK doctors being female.?” Neurologists are the most represented
speciality and may be more conversant with MCAXx than doctors in other specialities leading to an
under-identification of some issues. Despite the use of reminders the survey response rate of 106
out of 1027 was low; therefore, the results should be interpreted with some caution. We were
reassured by the comparability between the demographic characteristics of the sample obtained
and those of non-responders. However, if there was a selection bias, with doctors already interested
in the topic taking the time to respond, then one could hypothesise that confidence and/or
competence levels may be even lower in the general population of hospital doctors than in the
sample obtained.

Conclusion

Effective and appropriate implementation of MCAx is fundamental to acceptable professional
practice, but our findings suggest considerable variability in practice with many doctors lacking
confidence in their ability to discharge their legal and professional responsibilities. Despite being
aware of the law and professional best practice guidance there is significant variation in how doctors
approach MCAX in practice. These findings coupled with doctors’ self-reported lack of confidence in
MCAX should be of concern to all healthcare practitioners.
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