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In brief points

e This paper explores the guidance on consent and parental responsibility within the U.K.

e The main aspects of parental responsibility are succinctly summarised with a helpful
flowchart.

e Considerations of telephone and video consultations for clinicians and patients and its
implications for consent are discussed.

Abstract
Introduction

Informed consent is the ‘permission or agreement’ given by the patient for a proposed action. This
paper explores clinician’s role in obtaining informed consent, provides an overview of consent and
parental responsibility in the U.K., and presents practical adjuncts to aid dental professionals in
ascertaining who has parental responsibility to delineate persons capable in providing assent on
behalf of a underaged patient.

Consent and parental responsibility

While the principles of consent have largely stayed constant with time, subtleties in parental
responsibility legislation exist in different regions of the U.K. An audit exploring consent and parental
responsibility knowledge amongst clinicians within the orthodontic department at the UCLH Eastman
Dental Hospital demonstrated that none of the respondents met the gold standard (100%), the results
ranged from 59-89% with a mean score of 74%. The majority of questions answered incorrectly
related to knowledge of parental responsibility.

Conclusion

It is the responsibility of clinicians providing any care within the U.K. to stay up-to-date with legislation
and regulations regarding consent and parental responsibility. Knowledge-based questionnaires can
highlight areas of knowledge deficit which can be addressed through continuous professional
development. This paper provides a flowchart summarising parental responsibility and a prefilled
parental responsibility questionnaire as adjuncts to simplify the process of dental professionals
ascertaining parental responsibility.



INTRODUCTION

A fundamental and foundational aspect for the provision of elective treatment is the consent process,
the ‘permission or agreement’ granted by the patient for a proposed action, in this case, treatment to
occur. Following the decision in Montgomery v Lanarkshire Health Board in 2015, the law in respect
of consent in healthcare has changed considerably. Rightly, there is a greater emphasis on a patient’s
autonomy along with an impetus to discuss all material risks while incorporating shared decision
making as a key tenet of our day to day practice. Healthcare by its very nature is a progressive
discipline; we strive to constantly review/change our modus operandi with the aim of improving patient
outcomes. Consent as a fundamental tenet of healthcare is not exempt from this state of flux. It is our
aim in this paper to discuss the past, present and future approaches to informed consent in
healthcare. The use of teleclinics will also be discussed as part of both current and future practices.

CONSENT AND PARENTAL RESPONSIBILTY
Consent

Informed consent is a continuous process, defined as “the voluntary and informed decision of a
person with capacity to undergo a particular treatment”.! Clear guidelines on obtaining informed
consent have been established by the General Dental Council (GDC), therefore placing it as an
ethical and legal obligation for all U.K. dental professionals. Valid consent must be obtained prior to
commencing any elective treatment, and discussions with the patient should be recorded as evidence
of the consent process. Discussions should include treatment options (including the option to receive
no treatment at all), costs, risks, likely benefits, expected prognosis and the probable outcome if the
suggested treatment is not undertaken.?

Undertaking a procedure without consent is a breach of the duty for the clinician and may leave the
clinician open to allegations of negligence or, in extreme cases, criminal charges of assault and/or
bodily harm.? Previously, the ‘Bolam principle’ was the conventional test for ascertaining the level of
information necessary to avoid liability in cases of negligence. In essence, it determines whether a
responsible body of clinicians skilled in that particular sphere would support the approach taken.*
There has since been a paradigm shift in focus from the ‘reasonable clinician’ to the ‘reasonable
patient’. Since the Montgomery ruling, it is now a requirement for clinicians to discuss all ‘material
risks’ with the patient. This entails the clinician discussing risks which are significant for the patient, or
a risk which a reasonable individual in the same position as the patient, would likely attach
significance to, even if those risks would not be ‘significant’ or ‘material’ in the eyes of the clinician.®
What might be minimal risk to one individual might be intolerable to the next. Similarly, there has been
a shift from paternalistic medicine to greater empowerment for patients, with ‘shared decision making’
now being a statutory requirement.5” In essence, shared decision-making is ‘a collaborative process
through which a clinician supports a patient to reach a decision about their treatment’ & and has been
evidenced to enhance patient and clinician outcomes. °10.11

Parental responsibility

The process in obtaining consent (otherwise known as ‘assent’) for an under 16 year old patient from
a parent or a guardian is further upended by the statue regulations. Parental responsibility confers the
legal right of the parents/guardians to consent to treatment on behalf of their children. While in the
majority of cases, parental responsibility is afforded to the parents/legal guardians of a child, it is
important to note that despite the obvious role played by a particular parent in the care and nurturing
of their child, not all biological parents have parental responsibility under U.K. law.

Although children under the age of 18 years are regarded as minors, a child is deemed as capable of
consenting to treatment once they reach the age of 16 in England, Scotland, Wales and Northern



Ireland. Interestingly, individuals with parental responsibility cannot override valid & informed consent
to treatment obtained from a child aged 16 or over, however in some instances the child’s parents,
legal guardians or the court can override refusal of consent by the child. It is therefore advisable to
additionally obtain informed consent from a child aged 16-18 years and ask their permission to
discuss treatment with individuals who retain parental responsibility where appropriate, for example in
cases of surgery (especially if a general anaesthetic is required). Clear documentation of both the
patients’ permission and discussion with their guardian should be recorded in the patients’ notes.1?

The capacity of a child under the age of 16 can be assessed using the principle of ‘Gillick
competence’, by ascertaining if the child has adequate understanding to fully comprehend what is
involved in a proposed treatment, including the purpose, nature, possible risks and benefits, likelihood
of success and alternative options. A child with Gillick competence can consent to some treatments,
however, may not be able to consent to other decisions that may require greater understanding.
Thus, each specific decision requires an assessment of Gillick competence.’® In cases where the
child is not Gillick competent, an individual with parental responsibility can provide ‘assent’ on the
child’s behalf.

Revision to U.K. legislation has had the ramification for whether unmarried, biological fathers have
parental responsibility for their child. This is both chronologically and geographically dependent.4

e If the child was born in England or Wales, an unmarried biological father will only acquire
parental responsibility if recorded on the child’s birth certificate from 15t December 2003.

e If the child was born in Northern Ireland, an unmarried biological father will only acquire
parental responsibility if recorded on the child’s birth certificate from 15" April 2002.

e If the child was born in Scotland, an unmarried biological father will only acquire parental
responsibility if recorded on the child’s birth certificate from 4t May 2006.

Hence, an unmarried biological father whose child’s birth was registered before the dates mentioned
or whose name is not recorded on the birth certificate will not legally have the parental responsibility
privilege to consent for the treatment on behalf of their child. This is in contrast to all biological
mothers, who automatically acquire parental responsibility at the time of birth, along with biological
fathers who are married to the mother at the time of birth or subsequently (even if now separated).

The same regulations above apply to children born abroad. In these cases, regulatory applicability
can be facilitated by using their current country of residence.

A biological father who does not possess parental responsibility can gain the right to do so via three
legal avenues:

1. Obtaining court registered parental responsibility with agreement with the mother.
2. Obtaining a Parental Responsibility Order from the court.
3. Obtaining a Residence Order from the court.

Similar legal avenues can be used by stepparents or civil partners to gain parental responsibility for
their non-biological children.

It is important to note that parents cannot relinquish their parental responsibility, even if divorced or
separated. Parental responsibility cannot be revoked, even for a parent who has no contact with the
child or makes no financial contribution to the child.

For adopted children, the adoptive parents acquire parental responsibility once the process of
adoption is complete. Likewise, for children born under a surrogacy arrangement, the parental
responsibility will reside with the biological mother until one of the following is completed,;



1. The intended parent(s) obtain(s) a Parental Order from the court under the Human
Fertilisation and Embryology Act 1990;

or

2. Theintended parents adopt the child.

For children who are subject to a care or supervision order, the Local Authority gains parental
responsibility in addition to whoever already has parental responsibility. Hence, it is rare for foster
parents to have parental responsibility. The clinical flowchart in Figure 1) provides an overview of
individuals who may have parental responsibility.

KNOWLEDGE OF CONSENT AND PARENTAL RESPONSIBILITY

On searching the literature, we were unable to find papers published that assess knowledge of dental
clinicians in regard to both consent and parental responsibility. Therefore, the authors decided to
conduct a knowledge-based audit within the orthodontic department at the UCLH Eastman Dental
Hospital. A 19-item questionnaire relating to consent and parental responsibilities was piloted, revised
and disseminated to all orthodontic clinicians in the department. The gold standard was for 100% of
guestions to be answered correctly as knowledge of consent and parental responsibility is essential.
*The knowledge-based questionnaire is available upon request from the authors.

Thirty orthodontic clinicians, including registrar trainees, specialists, and consultants, completed the
guestionnaire, with a mean score of 74%, (range 59% to 89%). None of the respondents met the gold
standard. Of note, most questions answered incorrectly related to knowledge of parental
responsibility, indicating that the majority of knowledge deficit related to the parental responsibility
scenario-based questions. Provision of revision lectures on consent and parental responsibility to the
orthodontic department resulted in an improvement of clinician knowledge in this topic area.
Additionally, a flowchart summarising parental responsibility (Figure 1) and a prefilled parental
responsibility questionnaire (Figure 2) was incorporated to simplify the process for ascertaining
parental responsibility within the department.

THE FUTURE - TELECLINICS

The unprecedented Covid-19 pandemic has provided dental clinicians with an opportunity to
reconsider our current practice. As clinicians, we have a natural inclination of festina lente’ or ‘make
haste slowly’ when incorporating changes in healthcare. This approach allows us to methodically
introduce positive changes (albeit slowly) to minimize the effect of any unintended/less than ideal
outcomes. Whilst ideally, we would have preferred ample notice to introduce changes in our clinical
practice, the current COVID-19 climate has resulted in substantial changes in healthcare delivery,
particularly with regard to the promotion & increased utilisation of essential tele/virtual consultations
designed to increase adherence of government mandated ban on non-essential travel & social
distancing guidance.

Preparing for a virtual consultation

Firstly, clinicians must determine whether conducting a virtual consultation is appropriate. It is
desirable for virtual consultations to be undertaken for patients already known to the clinical team
where possible, as dental records would be available and the dentist and patient are able to reliably
identify one another.'> The General Medical Council (GMC) has published a flowchart to aid the
clinician in deciding whether a virtual or face-to-face consultation is most appropriate,’* and NHS
England has produced a guide for doctors in conducting video consultations?’.

Various NHS-approved platforms for video clinics exist which comply with relevant data protection
regulations, such as Accurx, EMIS, TPP and Vision. In urgent situations, clinicians can use



commercial, non-NHS approved products such as Zoom™ or Skype™ to conduct video consultations
if the clinician judges the benefits of the patient consultation to outweigh the risks of using a non-
secure platform. Patients must be well advised of the security and quality of the virtual consultation
when scheduling the appointment time, to allow informed consent.

During the virtual consultation

As part of respecting patients’ confidentiality, clinicians must ensure adequate privacy during the tele-
clinic, using an appropriate room and privacy notices. It is essential for effective protocols to be
followed. A key aspect is for the clinician to clearly introduce themselves by name, role, and position
so that the patient and/or parent/carer are certain whom they are talking to. Next, the patient’s identity
and that of any individual spoken with should be confirmed, to ensure the correct patient has been
contacted and to ascertain whether the adult present with the patient has parental responsibility.18 A
useful technique is to ask the child to confirm who is in attendance with them. There may be situations
where individuals present may not have parental responsibility, it is important to ascertain whether the
parents/legal guardian are happy to have their presence during the consultation. The clinician must
place emphasis that any discussion to be held is primarily aimed at the adult individual who has
parental responsibility. It is important to ensure the child/young person can be seen during the video
consultation!® and the meeting should be conducted in a ‘private space’ for the patient?®, a communal
space would be suitable, whilst a bedroom would not. Similar to a face to face consultation, a
parent/guardian should be present for the remote consultation. Video consultations should not be
recorded unless explicit consent has been provided by the service user, and this should be
documented in the health records.1® The Royal College of Surgeons advises that the same principles
of consent apply for virtual clinics as with face-to-face appointments, therefore discussion of treatment
options and consent can be undertaken. Prior to finishing, patients and/or their parent/carer should be
informed of the next stage of their care and how they will be contacted. All discussions should be
documented in the patient’s health records in an accurate and contemporaneous manner to serve as
reference for future consultations and for good record keeping.2! It would be beneficial to discuss and
record who will sign and return the consent form and to arrange a further appointment if the patient or
parent/guardian have further questions or would like more time to reflect on the treatment options.

After the virtual consultation

Following the virtual consultation, where necessary, a consent form can be sent to the patient via
letter or electronically. Sufficient time should be provided for the patient and parents/guardian to
reflect on the relevant information.2? The time required for each stage of the consent process may
vary depending on the complexity of the procedure.

The right to access a child’s health records following a dental appointment is governed by the
principles of consent and parental responsibility. Although individuals with parental responsibility have
the right to access the respective child’s health records, in cases where the child has capacity to
consent, consent for sharing information must first be sought from the child. Moreover, where a
separated parent requests access to a child’s record, if this in the child’s best interests, the clinician
could comply as above without seeking consent from the other parent.23

DISCUSSION

As guidelines on consent and parental responsibility are ever evolving with the changing dynamics in
patient autonomy and family structures, it is paramount that clinicians are kept up-to-date with current
practice. A simple method of determining areas of knowledge deficit is through completion of self-
assessment questionnaires and addressing area of further development through CPD. The results of
our audit outline areas of knowledge deficit exist amongst clinicians in relation to consent and parental
responsibility. Another audit conducted by Chate (2008)2* also found the gold standard was not met
by orthodontic consultants in terms of knowledge of informed consent: a mean of 57% of the 11



guestions were answered correctly. Consent and parental responsibility contain intrinsic nuances;
therefore, respondents may not answer all questions correctly. As this topic is essential, the use of
flowcharts on clinics (Figure 1) and embedding an auto-populated parental responsibility form (Figure
2) within the electronic records can greatly benefit patient care and clinician knowledge.

A form of neglect may be failure to ensure adequate supervision, for example through inadequate
care-takers.?® Therefore, knowledge of who has parental responsibility for a patient is also important
in flagging safeguarding concerns.

In the current digital age, where information is easily accessible, clinicians can use technology to their
benefit in continuous learning and in utilising virtual consultations where appropriate. Although the
principles of obtaining consent may not change significantly in the coming years, many clinicians are
finding that there is a need to evolve the process of obtaining consent, to keep pace with the digital
age. There is an increasing desire by patients to have the option of telephone consultations and
reported public satisfaction with telephone clinics is high.2® The COVID-19 pandemic has also spurred
a move towards virtual clinics. Advantages of these include increased flexibility, reduced costs, saved
time and the observance of social distancing.

CONCLUSION

Clinicians should keep up-to-date with mercurial processes of obtaining consent and knowledge of
parental responsibility. These principles relate to both face-to-face clinics and virtual clinics.
Furthermore, clinicians undertaking virtual clinics should be adept in their knowledge of suitable
encrypted apps to use, and ways of ascertaining parental responsibility and consent.
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Figure 1: Clinical flowchart: consent and parental responsibility




Parental Responsibility Form

PLEASE READ:

Providing consent is the process by which a person agrees to dental or
medical treatment. In most cases of consent for a child, parental
responsibility is determined by law.

Patient Detai |5 If a child is under the age of 16 years, please complete this form to
help us establish who has parental responsibility.

We understand that some of the gquestions may be of a sensitive
nature and we appreciate your help in providing this information. If
you have any questions, please speak to your Dentist.

1. The child lives with: Biological MotherO Biological Fathero or Other (please specify) ——————--

2. The child was bornin England O Wales O Scotland C Northern Ireland O or Other -—————-- —

The following people have parental responsibility and can consent for a child:

A. Birth mother

B. Biolegical father, if married to birth mother (even if now separated or divorced)

C. Father, named on birth certificate and child born/birth registered after 01/12/03 (if born in England & Wales), 15/4/02
(if born in Northern Ireland), 4/5/2006 (if born in Scotland)

D. MNamed as parent on birth certificate if child conceived on or after 06/04/2009 via embryo transfer or artificial

insemination as per the Human Fertilisation and Embryclogy Act 2008

Holder of an Adeption order

Holder of a Parental Responsibility Agreement

Holder of a Parental Responsibility Order

Holder of a Child Arrangements Order (including Parental Respensibility Order)

Holder of a Special Guardianship Order

An appointed Legal Guardian

Holder of a Parental Order

Ersxaomm

Using the options above please list ALL the people that have parental responsibility and can provide consent for
the above-named child {if no options above apply, then that person cannot provide consent):

Name Relationship to child Category

e.g Joe Bloggs Biclogical Father B

*if options F-K selected, do you have a copy of the court order/agreement: Yes O Neo O

A local authority may need to be contacted regarding consent for a child (if applicable please tick those
which apply to the above-named child and complete the additional information below):

©  The child has a Care Order or Emergency Protection Order in place 0
o The child is looked after by a local authority under Section 20 of the Children Act 1989 O

Name & contact details of local authority/social worker/social care team:

Form completed by (name): Signature:

Relationship to child: Date:

Figure 2: Parental responsibility form



