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Fetal alcohol syndrome (FAS) and fetal
alcohol spectrum disorder (FASD)—
diagnosis and moral policing;

an ethical dilemma for paediatricians

Vic Larcher, Joe Brierley

We certainly live in interesting times;
advertisements in the media and even in
emergency departments enjoin those who
have suffered injury to claim legal com-
pensation from those who have wronged
them, often on a ‘no win no fee’ basis.

Although UK paediatrics has, thus far,
been largely immune to this cultural shift,
it has been argued that children should be
able to sue parents for illnesses that might
have been prevented by vaccination,' for
wrongful birth® or for illness caused by
passive smoking.®> No such cases have suc-
ceeded in the UK, perhaps reflecting the
importance the legal system attaches to
the integrity of the family as a social unit.

Contrast the US, where, by 2005 more
than 20 states had enacted laws criminalis-
ing women for behaviours in pregnancy
considered harmful to the fetus, for
example, drinking excessive alcohol.* In
the UK, considerable license is afforded to
pregnant women over behaviours that may
affect the welfare of their unborn children;
but could this be about to change?

A recent case, heard by the upper tribu-
nal of the Criminal Injuries Compensation
Authority (CICA),’ has drawn attention to
duties that might be owed to a fetus, and
how competing moral claims between the
mother and her fetus might be balanced.
This has implications for paediatricians
who may be involved in the diagnosis and
management of conditions resulting from
adverse maternal behaviours in pregnancy.

The case was brought by a local author-
ity on behalf of a 6-year-old affected by
fetal alcohol spectrum disorder (FASD),
(rather than the more severe fetal alcohol
syndrome (FAS)).® It was accepted by all
parties that the child’s condition had
resulted from continuing maternal alcohol
consumption in pregnancy, despite warn-
ings of the consequences for the fetus/
future child (which the mother had under-
stood) and provision of counselling.
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The claim for compensation was initially
rejected, but a subsequent tribunal allowed
the claim on the grounds that a criminal
injury, as defined in Section 23 of the
Offences Against the Person Act (1861),
had been committed. This ruling was over-
turned on judicial review.* The judge
accepted that alcohol—in this context a
noxious agent—had effectively been mali-
ciously administered to the fetus, but held
that the fetus was not a person within the
meaning of the Act. He reaffirmed that a
criminal indictment of the mother was not
necessary for the compensation claim. The
local authority have been given leave to
appeal the judgment, thus prolonging a
process that has already taken over 4 years.

Subsequent media interest focussed on
concerns that any successful appeal could
lead to criminalisation of mothers for fetal
injuries or impairment resulting from
maternal behaviours during pregnancy.””
It was argued that harms related to a wider
range of maternal behaviours might be
considered culpable, though it was unclear
what those behaviours were and what
sanctions might be brought against those
found guilty. The UK has, thus far, resisted
arguments based on practice elsewhere, to
make mothers criminally responsible for
behaviours that might endanger the fetus,
even though the latter might attract moral
disapproval. Indeed a moral and legal
stance on addictive and potentially
harmful behaviours is no guarantee of
their prevention. Quite aside from issues
of causation and proof, it has also been
argued that any effective change in the law
to grant greater protection to the fetus
would have adverse consequences on the
freedoms and status of all pregnant and
non-pregnant fertile women.

Maternal liberties are not the only inter-
ests involved. The child born with FAS or
FASD is arguably deprived of a right to an
open future because of harm suffered as a
consequence of maternal behaviours. The
extent to which such harms are avoidable is
difficult to assess, since they may result from
uncontrollable addictive behaviour or occur
before the woman knows she is pregnant.
However, most women who proceed with a

pregnancy modify their behaviours, for
example, by restricting or stopping alcohol
consumption and smoking, dietary modifi-
cations and attending antenatal classes. It is
reasonable to assume they do so to safe-
guard the welfare of the fetus as well as
their own health. Those who fail to modify
harmful behaviours may be subject to ante-
natal or postnatal child safeguarding proce-
dures that may result in removal of the
newborn. Deliberate or neglectful conduct
leading to ‘living’ children suffering harms
similar to the sequelae of FAS would lead to
safeguarding procedures. Given an informed
and voluntary choice to continue with preg-
nancy, it seems logical and morally appropri-
ate to afford some protection to the future
welfare of the child who will be born. If
children could be given the option to exist
with or without the consequences of FAS, it
is likely they would choose the latter.

The state also has legitimate interests in
safeguarding the present and future inter-
ests of its most weak and vulnerable
members, as well as in the financial impli-
cations of FAS. The right of its members
to act freely can be constrained so as to
avoid harm to others, for example, drink
driving legislation. There are growing
concerns about the medical and social
costs of alcohol consumption and of the
economic effects of providing care for
alcohol-related conditions.'® These con-
cerns include children and young
people!! in whom overall consumption of
alcohol remains worryingly high despite a
fall in the numbers drinking. Alcohol
abuse in younger people may be relevant
to the increasing prevalence of FAS (deter-
mined by established diagnostic criteria),
though overall numbers remain small (ca
150 babies per annum in England).'?

Up to 7000 babies are born annually in
the UK with FASD, an umbrella term for a
wide range of alcohol-related birth defects
of varying severity including FAS. Clinical
and diagnostic features of FASD are less
defined, more complex and uncertain than
FAS.'? FASD prevalence varies according
to setting, with higher estimates in foster
and justice systems compared to commu-
nity and school samples.'® Lifetime costs
of medical and social care associated with
FASD are difficult to quantify precisely,
because deriving long-term costs from
imperfect models and diagnostic impreci-
sion are problematic, but are consider-
able.!  Extrapolation from reported
international prevalence rates for FASD
(1% live births)'* provides the UK annual
birth numbers quoted above. If verifiable,
they imply that FASD is responsible for up
to 50% UK disability births. Such epi-
demiological and economic considerations
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give the state clear legitimate interest in the
clinical diagnosis, management and pre-
vention of FAS and FASD.

The reported increased prevalence,
diagnostic conundrums and sociolegal
consequences of FASD are relevant to
paediatricians and others responsible for
its diagnosis and management. They may
require specific training in the sensitive
identification, diagnosis and management
this and other conditions where antenatal
maternal behaviours have affected the
health of the newborn.’® Examples
include drug withdrawal, sexually trans-
mitted diseases, refusal of folic acid to
prevent spina bifida, heavy smoking and
intrauterine growth restriction.

The extent to which safeguarding pro-
cedures should be invoked in such cases
may be wunclear because the harm
occurred antenatally. This contrasts with
the situation postnatally where a profes-
sional has good reason to suspect that a
child has suffered or is likely to suffer sig-
nificant harm from the actions or neglect
of parents or carers.'® 17 Here, there is a
clear professional duty to report concerns
to the statutory authorities, and possible
censure for those who do not.

The results of any appeal in this case
will be relevant for those who care for
children who may have suffered in utero
harms resulting from maternal behaviours,
but may not resolve moral and legal
dilemmas. A legal ruling that the fetus is
not ‘any other person’ as defined in
Section 23 of the Act , and lacks the legal
status associated with personhood, will
not dispel moral disquiets. For example, it
seems plausible to argue that the fetus
should have some moral status and
limited protection rights, and should have
means of redress if harm suffered is delib-
erate or avoidable. But it is doubtful that
many would seek to introduce US-style
fetal homicide laws, as adopted by 38
states'®  much less those holding
mothers-to-be criminally responsible for
behaviours—such as drug and alcohol
abuse—that produce lesser harms.*

If criminalisation of women is not an
answer to the problems posed by alcohol in
society and those produced by FAS and
FASD in particular, how may these be
averted or addressed? There is general con-
sensus that raising awareness by education
and provision of support and counselling
are necessary for young fertile women,
perhaps as part of a wider public health and
social policy initiative on reducing alcohol
consumption. Because the toxic effect of
alcohol on individual maternal-fetal dyads
cannot be known, it has been argued that

the UK should follow other countries by
giving a clear message that no alcohol in
pregnancy is the safest approach.'’

This precautionary approach may be
justified with our present knowledge of
FASD. But further robust epidemiological
studies are still necessary to enable appro-
priately sensitive and specific diagnostic
criteria for FASD to be defined.
Paediatricians have a role in contributing
to such objective analytical studies.
Indeed, this would be in keeping with
their moral duties, as would the care and
support of children with FAS/FASD and
the identification of cases where parental
behaviours cause on-going concerns.
A wider role as a kind of moral policeman
for parental behaviours seems inappropri-
ate, but in any case should surely be a
matter for wider political debate.
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