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The Legal Aspects of Seaworthiness Summary

Current Law and Development

Summary

The thesis ams to analyse the current legal approach to the carrier's obligation of
seaworthiness under Carriage of Goods by Sea due to the impact of such an obligation on
the stability of the shipping industry and its effect on reducing marine casualties. In
addition, recent developments in the industry have had an affect on the carrier's
obligation. Therefore, it seems necessary to deal with the carrier's obligation of
seaworthiness under the current law and in the light of recent development.

In order to achieve the am of this study, a library-based research project will be
conducted and most of the courts’ decisions, recent or old, will be considered in order to
find out how they have dealt with this issue in the past and whether their attitude has
changed to reflect the devel opment in the shipping industry. The opinions and thoughts of
scholars on this matter will also be examined in order to ascertain their opinion on the
law and its devel opment.

The final chapter of this thesis will deal with the conclusions arrived at by this study.
These can be summarised by the following:

- Thecarrier’s obligation to make the vessal seaworthy should be extended to cover
the whole voyage instead of just limiting it to the beginning of the voyage.

- The burden of proof in case of seaworthiness should be based on presumed faullt,
not proved fault.

- The burden of proving unseaworthiness/seaworthiness should shift to the carrier,
and should be exercised before seeking the protections of the law or carriage
contract.

- There is dso a need to depart from the use of detailed articles with regard to
Seaworthiness to a more genera article which deals with carriers’ duties and
obligationsin general.

- Finaly, it is necessary to highlight the need to establish that the ISM Code, and
to a lesser extent the ISPS, should be considered as good practice with regard to
seaworthiness.
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PREFACE

Seaworthiness, is an important concept in Maritime Law, its effect is not limited
to one area of the shipping industry it affects Marine, Marine Insurance, Marine
Pollution, Carriage of Goods by Sea, Liability... etc. as a result this issue was dealt
with under these different areas of law, and it has been covered by national laws and
international conventions and still subject to development. Also the obligation of
seaworthiness under the carriage of goods by sea, which is the subject of this study,
is an important one. The reason for that that this obligation, and other aspects of
carriage of goods by sea, up until 1924 was covered by national laws, for example,
under the Common Law the obligation was an absolute one. However, the position
changed in 1924, when the Hague Rules were adopted and radical change took
place, making the carriers obligation a duty to exercise due diligence, the subsequent
amendments Hague-Visby Rules in 1968 adopted the same position. However, there
was no change to the time of exercising the obligation, before and at the beginning of
the voyage, or the meaning and definition of the obligation. And due to the need for
change in the law governing the carriage of goods by sea further change was
considered by the introduction of Hamburg Rules, this convention was and still not
successful as not many countries accepted it and the position of Hague/Hague-Visby
Rules is still widely applicable. Hamburg Rules again had a radical approach to
seaworthiness as it extended the carriers obligation to cover the period he isin charge
of the goods, and further still is replaced the detailed article I11 r1 of Hague/Hague-
Vishy Rules with a general Article that deals with the carriers duties and obligations
in general and removed the need for long list of exceptions provided in Article IV r2
of Hague/Hague-Visby Rules. All these conventions have failed in achieving one of
their mane objectives, mentioned in their title, ‘Unification of the law’, and now we
have three laws governing the carriage of goods by sea; Hague Rules, Hague-Visby
Rules and Hamburg Rules. Due to the development in the shipping industry further
additions to the law governing carriage of goods by sea' presented by the
International Management Safety Code (ISM) and International Ship and Port
Facility Security Code (ISPS) both of these Codes could have considerable effect on
the carriers obligation of seaworthiness and could lead to change in the way the
industry deals with such obligation. The final development that could affect this
obligation is the UNCITRAL Draft convention on the Carriage of Goods, again it
attempts to Unify the rules governing this area. The draft isin a way an attempt to
arrive to a set of rules which falls between Hamburg Rules and Hague-Hague-Visby
Rules. With regard to Seaworthiness, the draft attempts to extend the carriers
obligation to cover the whole voyage also | introduced a new article on basis of
liability.

As the issue of seaworthiness have not been dealt with in details in any previous
study, therefore, this study aims art providing a complete understanding of the
carrier’s obligation under the Carriage of Goods. This means it is important analyse
the position of the current law; the Common Law, the Hague/Hague-Visby Rules and
Hamburg Rules, and it would be essential to consider the case law which dealt with
this issue, in order to assess the importance of this duty, and how the courts dealt
with it under the different types of carriage contracts. Furthermore, it would be

1- These addition was adopted by the Safety of Life at Sea Convention (SOLAS).
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important to assess whether the current law is sufficient to reflect the changes in the
shipping industry in general, and especially after the introduction of the ISM and
ISPS Codes which could considerably affect the carrier’s obligation, or if a need for
change in the law is needed in order to reflect the changes. As a result it would be
important t look at how both of these Codes could affect the carrier’s obligation and
if their introduction is going to reduce the numbers of marine incidents and
casuaties. Finaly it would be important to analyse the UNCITRAL draft convention
to see if it does respond to the changes in the shipping industry as it is still possible
to do changesto the draft if thereis need to do that.

This study is based on the case law, information and materials available to me on
30™ October 2006.

Ahmad Hussam Kassem
London
October 2006
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“ Shipping in the 21% century underpins international commerce and the world
econony as the most efficient, safe and environmentally friendly method of transporting
goods around the globe. We live n a global society which is supported by a global
economy — and that economy simply could not function if it were not for ships and the
shipping industry” *

The above comments highlight the importance of the shipping industry on the
international commerce especially considering that more than 90% of the world trade is
caried by sea®. Therefore, in order to ensure that this important industry functiors
properly, is kept safe and environmentaly friendly it is crucia to guarantee that it is
properly regulated on a continuous basis to comply with the regular developmentsin the
industry and world trade.

In order to make certain that such industry is kept safe and environmentaly friendly
it is critical to make sure that all ships maintain the highest standards in terms of
maintenance, crew competence and training, safety standards... etc, otherwise enormous
consequences could result from the failure to do so, eg. oil pollution, increases in
insurance premiums, instability of the commercial industry, increase in marine casualties

. Etc. It is here where the issue of vessel seaworthiness comes to light, as
seaworthiness deals with the fitness and readiness, in al respects. human, physical,
documentary and cargo-worthiness, of the vessel and its ability to sail safely to its
destination

- Historical Development

The law governing maritime activities is not new; it is as old as the industry itself.
Originally the law governing this industry was represented by state, local and national
laws, along with the custonrs and practices which existed at the time. But the fifteenth
century, when global voyages started, and Venice become a maritime power, gave rise
to what is known as the Law Merchant, and it is to that law that the roots of modern
shipping law can be traced back®. Since then the law has continued developing on local

levels, and there were no international conventions to cover that area of law until the

1- Internationa Maritime Organization, International Shipping, Carrier of World Trade,
www.imo.org/includes/blastDataOnly.asp/data_id=12908/IntShippingFlyerfinal .pdf, at p.1, taken on 22/10/2006.
2- ibid, p.2

3_TheLaw of Admiralty. 2nd Ed, Grant Gilmore & Charles L. Black, the Foundation Press, Inc, 1975, p. 1-50.
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early twentieth century, when international conventions were introduced to cover
different aspects of marine activities, e.g. the Unification of Certain Rules of Law
relating to Bills of Lading, Brussels, 1924 (The Hague Rules) and its Visby amendment
of 1968, the Safety of Life at Sea Convention adopted in 1974, International Convention
Relating to the Limitation of the Liability of Owners of Sea-Going 1957. The
Convention on Limitation of Liability for Maritime Claims (LLMC) 1976 and its 1996
Protocaol.... etc.

Also International Organizations concerned with the maritime industry, e.g.
International Maritime Organization (IMO), Committee Maritime International (CMI)
and United Nation Commission on International Trade Law (UNCITRAL), now do their
best to ensure that the laws governing the Marine Industry are kept up to date with the
needs of the Industry.

- Laws Governing the Carriage of Goods by Sea in General, and Seaworthiness

in Particular

Until the nineteenth century Maritime Law was governed by the national laws of
different countries, e.g. the Common law in UK and US Harter Act... etc. However
because of the international nature of the Carriage of Goods by Sea there was a need to
unify the rules governing maritime activities in General, and Carriage of Goods by Sea
in particular, in order to ensure that the parties to any maritime activity are aware of the
resut of the breach of agreements by either party. This resulted in the introduction of
different maritime conventions to govern different aspects of maritime transactions, e.g.
liability, pollution, carriage of goods, safety and security, collision, Maritime Liens and
Mortgages... etc.

This study will concern itself only with those conventions dealing with the Carriage
of Goods by Sea generally and Seaworthiness in Particular. The first convention was the
Unification of Certain Rules of Law relating to Bills of Lading, Brussels, 1924 (The
Hague Rules). This convention was the first International instrument to change the
nature of the carrier’s obligation to provide a seaworthy vessel. The duty changed from

being an absolute duty to become a duty to exercise due diligence to make the vessel
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seaworthy. The convention also provided detailed articles to dea with the issue of
seaworthiness and basis of liability of the carrier. This convention was amended by
Visby Amendments in 1968*. Most countries now give effect to the Hague or the Hague-
Visby Rules making them the widely accepted and applied Rules in the Carriage of

Goods by sea area.

This convention was followed by the United Nations Convention on the Carriage of
Goods by Sea (Hamburg Rules) in 1978, which came into force in 1992. With regard to
Seaworthiness this convention differed in the following ways: 1. it did not dea with
seaworthiness in a separate detailed article. 2. The duty of the carriers to exercise due
diligence was extended to the whole period when the carriers have custody of the cargo.
3. It made the carrier responsible for the loss of or damage to the cargo unless he was
able to prove his innocence. 4. Findly it did not provide the carrier with a list of
exceptions to limit his liability. The above differences and other might have been the
reason why not many countries signed this convention; to date only about 30 countries

have signed and adopted this convention.

Another Convention which has important impact on the issue of Seaworthinessis the
International Convention on Safety of Life at Sea (SOLAS) 1974, especially Chapter 1X
which adapted the International Safety Management Code (ISM) and came into force in
two stages July 1998 and July 2002, and Chapter XI which incorporates the International
Ship and Port Facility Security Code (1SPS) Code which came into force in July 2005.
These two Codes affect the safety and security aspects of the shipping industry and

impose certain obligations on shipping companies to comply with their requirements.

Finally the shipping industry, like any other industry, is aways on the move and
developing to meet the needs of the trade, therefore, the laws governing it should be
updated or changed to meet the changes in the industry. That is why the Committee
Maritime International (CMI) and the United Nation Commission on International Trade
Law (UNCITRAL) are working together on new Draft Instrument on Transport Law.

This Instrument affects the carrier’s obligation of seaworthinessin different ways: 1. the

4- Some of the amendments are related to the limits of liability and amount of compensation.
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time at which the Carrier should exercise his duty. 2. the Carrier’ s Basis of Liability and

Burden of Proof. 3. the protections the carrier hasto limit his liability.

This study concentrates on the carrier's obligation of seaworthiness due to its
importance in the shipping industry. Its impact is not only limited to the Carriage of

Goods by Sea but extends to several areas in the Maritime Law as we will see below

- Relevance of seaworthiness

The carrier’s duty to provide a seaworthy vessel has received considerable attention,
world wide, from courts, scholars and others in the shipping industry. This attention has
resulted in the production of different national laws and internationa conventions to
govern the shipping industry in genera and seaworthiness in particular. This has resulted
in some confusion as to whether seaworthiness means the same in different branches of
Maritime Law. Due to the wide interest in this issue, in this section will deal with the
relevance of seaworthiness in different branches of Maritime Law, its meaning and

nature.

The duty of the carrier to provide a seaworthy vessel has significant importance.
Although it is not required in all seafaring activities, it still has a serious impact on
different aspects of maritime law, e.g. Marine Insurance, Carriage of Goods by Sea,
Salvage, etc. Therefore, it is important to define the term, and its different aspects, in
order to recognize the consequences of the compliance with or the breach of such a duty.

- Importance of the duty under Carriage of Goods by Sea:

The importance of seaworthiness under the current Carriage of Goods by Sea law
arises before and at the beginning of the voyage. Therefore, if the carrier was able to
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prove that the vessel was seaworthy at the relevant time® then he has discharged his

obligation and can benefit from the exceptions or limitation available to him by law®.

The next important point about seaworthiness is the effect of the breach of the
obligation on the rights and immunities of the carrier, i.e. would e till be able to use
the exceptions provided in the contract or in the governing Rules and Regulations? Or is
it enough for the vessel to be unseaworthy in order to prevent the carrier from using his
immunities or should there be a causa link between the lossdamage and

unseaworthiness?

Also, would the non-compliance of the carrier with a set of Rules and Regulations

not part of the governing regime, e.g. ISPS and ISM Codes have an effect on his rights
and obligations?

Moreover, it is very important to know what constitutes a seaworthy vessel, because
even if the vessdl is physically seaworthy, she might not be seaworthy in other respects
affecting her ability to navigate safely or even to enter or depart from a port.

How these questions are answered has a direct impact on the compliance of the
carriers with his obligations and his enjoyment of his rights and immunities, and the

courts’ opinions or rulings will also be influenced by the answers to these questions.

- Importance of the duty under Marine Insurance Law

The seaworthy condition of the vessel has a direct impact on the right of the
carrier/shipowner to claim compensation from his insurers in case of loss or damage to
the ship or its cargo. When issuing an insurance policy for a vessel, the insurer(s) will
assume when estimating the premium that the vessel is deemed to be seaworthy at the

commencement of the voyage’, or the stage she is going to perforn®®, even if they did not

5- Under Hague/Hague-Visby Rules he either hasto prove that the vessel was seaworthy or that he exercised due diligence to make
her so. Robin Hood Flour Mills, Ltd. v. N. M. Paterson & Sons, Ltd., (The Farrandoc), [1967] 2 Lloyd's Rep. 276, p.280. Maxine
Footwear Co. Ltd. and Another. Appdllants; v. Canadian Government Merchant Marine Ltd. Respondents, [1959] A.C. 589.
However, the situation differs under the Hamburg Rules where the carrier’ s obligations extend to cover the whole period when the
goods are under his custody, See Article 5 Hamburg Rules.

6- McFadden v. Blue Ster Line, [1905] 1 K.B. 697

7- Marine Insurance Act 1906, s 39 Warranty of seaworthiness of ship.
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inquire about this. Also under the Marine Insurance Act 1906 the Assured is under a
legal obligation to disclose all material information and circumstances known to him or

that should be known by him, or his insurance contract can be void® if the insurer could

(1) In avoyage policy thereisan implied warranty that at the commencement of the voyage the ship shall be seaworthy for the
purpose of the particular adventure insured.

(2) Where the policy attaches while the ship isin port, thereis also an implied warranty that she shall, at the commencement of
therisk, be reasonably fit to encounter the ordinary perils of the port.

(3) Where the palicy relates to a voyage which is performed in different stages, during which the ship requires different kinds of
or further preparation or equipment, thereis an implied warranty that at the commencement of each stage the ship is seaworthy
in respect of such preparation or equipment for the purposes of that stage.

(4) A ship is deemed to be seaworthy when she is reasonably fit in all reectsto encounter the ordinary perils of the seas of the
adventure insured.

(5) Inatime policy thereis no implied warranty that the ship shall be seaworthy at any stage of the adventure, but where, with the
privity of the assured, the ship is sent to sea in an unseaworthy state, the insurer is not liable for any loss attributable to
unseaworthiness.

Seeaso Sadler v. Dixon, 5M. & W. 405. McFadden v. Blue Ster Line, [1905] 1 K.B. 697.

8- Marinelnsurance Act 1906, s. 39(3) providesthat “ 3) Wherethe policy relatesto avoyage which is performed in different stages,
during which the ship requires different kind of or further preparation or equipment, there is an implied warranty that at the
commencement of each stage the ship is seaworthy in respect of such preparation or equipment for the purpose of that stage”. The
Quebec Marine Insurance Company v. The Commercial Bank of Canada, (1869-71) L.R. 3P.C. 234

9- S18. Disclosure by assured.

(1) Subject to the provisions of this section, the assured nust disclose to the insurer, before the contract is concluded, every
material circumstance which is known to the assured, and the assured is deemed to know every circumstance which, in the
ordinary course of business, ought to be known by him. If the assur ed fails to make such disclosure, the insurer may avoid the
contract.

(2) Every circumstance is material which would influence the judgment of a prudent insurer in fixing the premium, or
determining whether he will take the risk.

(3) In the absence of inquiry the following circumstances need not be disclosed, namely:-

(a) Any circumstance which diminishes the risk;

(b) Any circumstance which is known or presumed to be known to the insurer. The insurer is presumed to know matters of
common notoriety or knowledge, and matters which an insurer in the ordinary course of his business, as such, ought to know;

(c) Any circumstance as to which information is waived by the insurer;

(d) Any circumstance which it is superfluous to disclose by reason of any express or implied warranty.

(4) Whether any particular circumstance, which is not disclosed, be material or not is, in each case, a question of fact.

(5) The term "circumstance” includes any communication made to, or information received by, the assured.

S 20. Representations pending negotiation of contract.

(1) Every material representation made by the assured or his agent to the insurer during the negotiations for the contract, and
before the contract is concluded, must betrue. If it be untrue the insurer may avoid the contract.

(2) A representation is material which would influence the judgment of a prudent insurer in fixing the premium, or determining
whether he will take the risk.

(3) A representation may be either arepresentation as to amatter of fact, or asto amatter of expectation or belief.

(4) A representation as to a matter of fact istrue, if it be substantially correct, that is to say, if the difference between what is
represented and what is actually correct would not be considered material by a prudent insurer.
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prove that such material information would have influenced his judgement'®, eg. in
taking the risk or fixing the premium®™. Such materiality should also affect the ultimate
liability of the insurer, and therefore, if the insurer could prove this, the contract can be
annulled™?. This is due to the fact that taking the route of s 17 of MIA 1906 will be more

difficult so theinsurer’s best option is to stick to s 39.
Moreover, the failure of the carrier to make the vessel seaworthy or exercise due

diligence can have a huge impact on liability insurance, since Article 1(6) of the 1976

Convention on Limitation of Liability for Maritime Claims (LLMC) provides:

“Aninsurer of liability for claims subject to limitation in accordance with the rules of this Convention
shall be entitled to the benefits of this Convention to the same extent as the assured himself.”

(5) A representation as to amatter of expectation or belief istrueif it be made in good faith.
(6) A representation may be withdrawn or corrected before the contract is concluded.
(7) Whether aparticular representation be material or not is, in each case, aquestion of fact.

10- Lord Mustil in Pan Atlantic v. Pine Top, [1995] 1 A.C. 501 stated: “On these facts two questions of law arise for decision. 1.
Where sections 18(2) and 20(2) of the Act relate the test of materiality to a circumstance "which would influence the judgment of
aprudent underwriter in fixing the premium, or determining whether he will takethe risk," must it be shown that full and accurate
disclosure would have led the prudent underwriter to a different decision on accepting or rating the risk; or is alesser standard of
impact on the mind of the prudent underwriter sufficient; and, if so, what is that lesser standard? 2. Is the establishment of a
material misrepresentation or non -disclosure sufficient to enable the underwriter to avoid the policy; or isit also necessary that the
misrepresentation or non-disclosure has induced the making of the policy, either at all or on the terms on which it was made? If
the latter, where lies the burden of proof? The court arrived to the decision that the material circumstances that have not been
disclosed should have effect on the mind of the insurer in weighing the risk and estimating the premium. Also the House of Lords
was of the opinion that in order for the contract to be void the insurer must prove that he was actually induced by the non-
disclosure to enter into the contract. See p. 501

11- This case is the same as one where the shipowner intends to send his vessdl to a country where there is a war risk that will
increase the possibility of the ship being in danger, therefore, the insurer would ask for a higher premium.

12- K/s Merc-Scandia XXXXII v. Certain Lloyd's Underwriters Subscribing to Lloyd's Policy No. 25t 105487 and Ocean Marine
Insurance Co. Ltd. and Others, (The Mercandian Continent), [2001] 2 Lloyd's Rep. 563, The Court of Appeal Held: “ s. 17 of the
Marine Insurance Act, 1906 stated that if the utmost good faith was not observed by either party to the contract, the remedy was
avoidance but did not lay down the situations in which avoidance was appropriate; it was only appropriate to invoke the remedy of
avoidance in a post-contractual context in situations analogous to situations where the insurer had the right to terminate for
breach; and for this purpose the fraud must be mateial in the sense that the fraud would have an effect on the underwriters
ultimate liability and the gravity of the fraud or its consequences had to be such as would enable the underwritersif they wished to
do so to terminate for breach of contract; and the right to avoid the contact with retrospective effect was only exercisable in
circumstances where the innocent party would in any event be entitled to terminate the contract for breach” p. 564565. Seedsop.
575. Dr Baris Soyer said: “Fraudulent or deliberate concealment is not on its own sufficient to bring the avoidance remedy
stipulated in s. 17 of the MIA into play. The insurer must also show that the concealment would give the insurer a right to
repudiate the contract.
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This means that if the carrier is entitled to limit his liability according to the
convention, then hisinsurer, if the carrier was insured, is entitled to the same benefits of
the convention. Thisin turn means that if the carrier was not alowed to limit his liability
because he was in breach of some of his obligations, i.e. breach of his obligation to make
the vessel seaworthy or failure to exercise due diligence, then he will not be entitled to
limit his liability and accordingly his insurers will not be allowed to do so either.
Consequently, they will have to pay full compensation when they are asked to do so.
The convention will affect the rights of the insurers under S33 (3)*° of the Marine
insurance Act 1906, which discharges the insurer from liability if the assured was in
breach of a warranty, eg. Warranty of Seaworthiness. Therefore, the breach of the

carriers could affect the liability of the insurers.

Conseguently, if the ship was unseaworthy, the carrier will not be able to recover his
loss from the insurers™. The insurer does not need to prove a causal link between
unseaworthiness and the loss in the case of voyage policy*®. However, the situation is
different in a time policy, where there is no implied warranty as to seaworthiness.
However, if the vessal was sent to sea in an unseaworthy condition, with the privity of

the owner, the insurers are not liable for the loss'’.

13- MarineInsurance Act 1906 S33 states:

(3) A warranty, as above defined, is a condition which must be exactly complied with, whether it be material to the risk or not. If
it be not so complied with, then, subject to any express provision in the policy, the insurer is discharged fromliability asfrom
the date of the breach of warranty, but without prejudice to any liability incurred by him before that date.

14- For more information see Patrick Griggs and Richard Williams, limitation of Liability for Maritime Claims, 4th Ed, 2004,LLP,
ap13

15- Project AsiaLine Inc. and Another v. Shone, (The Pride of Donegal), [2002] 1 Lloyd's Rep. 659

16- The Pride of Donegal, ibid. MR. Justice Andrew Smith “It is also common ground that the insured voyage commenced when the
vessd |eft Detroit, and that there was an implied warranty by the assured that she was then seaworthy. If the assured isin breach
of that warranty, the insurers are not liable, regardless of whether the breach caused any loss and of whether the breach came
about through fault or want of diligence on the part of the assured”, at p. 665. But “causation remains relevant n the context of the

Institute Cargo Clauses, the operation of marine perils such as perils of the sea and unseaworthinessin time policies” The Law of

Marine insurance, Howard Bennett, 1996, at p. 302.

17- Marine Insurance Act s. 39(5) states that “In atime policy thereis no implied warranty that the ship shall be seaworthy at any
stage of the adventure, but where, with the privity of the assured, the ship is sent to seain an unseaworthy state, the insurer is not
ligble for any loss attributable to unseaworthiness.
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- Importance of Seaworthiness in Case of Safety Marine Pollution

The importance of seaworthiness is not restricted to commercial transactions, e.g.
carriage of goods, Insurance... etc. It also extends to cover other areas like Marine
Pollution and Safety of Life. This is clear from the Safety of Life at Sea Convention
(SOLAS). Chapter V, entitled Safety of Navigation, which provides severa regulations
regarding providing the vessel with a sufficient number of qualified and certified crew'®,
The convention further provides for the creation of provision to ensure continuous
maintenance of ship’'s equipment®®... etc. SOLAS also incorporated the International
Safety management and Pollution Prevention Code (ISM)into Chapter 1X. This Code
sets out certain practices which can be considered as a framework for the exercise of
Due Diligence. Furthermore the convention also incorporated the International Ship and
Port Facility Code (ISPS), which was incorporated into Chapter XI of SOLAS
Convention. The Code aims at preventing and reducing terrorist attacks using vessels,
both Codes apply now to the majority of commercia vessels. As a result if the
carrier/shipowner fails to comply with the Codes requirements he will not be able to
acquire or maintain the certificates required by the Codes, which might result in his
being prevented from entering or leaving ports or even the detention of his vessel. Also
if the vessal was not seaworthy in accordance with the terms of the convention and the
Codes, the carrier/shipowner would be in breach of his obligation and liable for the

consequences resulting from such breach.

18- Regulation 14 Ships' manning:

1 Contracting Governments undertake, each for its national ships, to maintain, or, if it is necessary, to adopt, measuresfor the
purpose of ensuring that, from the point of view of safety of life at sea, al ships shall be sufficiently and efficiently manned.

2 Every ship to which chapter | applies shall be provided with an appropriate minimum safe manning document or equivalent
issued by the

19- Regulation 16 Maintenance of equipment:

1 The Administration shall be satisfied that adequate arrangements are in place to ensure that the performance of the equipment
required by this chapter is maintained.

2 Except as provided in regulations 1/7(b)(ii), 1/8 and 1/9, while all reasonable steps shall be taken to maintain the equipment
required by this chapter in efficient working order, malfunctions of that equipment shall not be considered as making the ship
unseaworthy or as areason for delaying the ship in ports where repair facilities are not readily available, provided suitable
arrangements are made by the master to take the inoperative equipment or unavailable information into account in planning and
executing a safe voyage to a port where repairs can take place.

10
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These are only some of the examples of the importance of seaworthiness in the
shipping industry. It extends to cover more areas, e.g. collusion, limitation of liability...
etfc.

-Conclusion

It is very important to study vessel seaworthiness and see its impact on the shipping
industry. This issue has a heavy impact on Marine Insurance, Carriage of Goods by Sea,
Liability, Marine Environment... etc. However, it would need more than one study to
cover al these issues, so this thesis will concentrate only on the legal aspects of
seaworthiness on the carriage of goods by sea, taking into consideration the position of
the current laws, represented by the common law, Hague/Hague-Visby Rules and
Hamburg Rules, then shed light on those recent development in the shipping industry
which have an effect on seaworthiness. This will involve looking at the effect of the
International Safety Management Code (ISM) and the International Ship and Port
Facility Security Code (ISPS), and then move to consider the attempt of UNCITRAL
and the Committee Maritime International (CMI) to introduce a new convention on the

Transport Law, currently known as Draft Convention on the Carriage of Goods [wholly
or partly by Sea] %°.

In doing this the study will attempt to answer the question whether the current
position of law on seaworthiness should be maintained, taking into account
developments in the shipping industry, and in particular: the time at whichthe vessel

should be seaworthy, basis of liability of the carrier and burden of proof.

In order to achieve the purpose of this study it is essential to look at the previous
authorities on thisissue. This will include considering al cases that have dealt with the
issue of seaworthiness andysing them then seeing if they can still be applied in the light
of the recent changes in theshipping industry. Furthermore, it is essential to consider the
thoughts of legal scholars and experts on seaworthiness in order to tackle the above
issues. Consequently, this study will involve library based research and will consult the

20- Thereason for the brackets at the end of the name is because thefinal name of the convention have not been decided yet, asthere

is gtill discussions whether this convention should cover all methods of transport or should it only concentrate on sea transport
only.

11
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available resources in order to achieve the final aim, which is represented by providing

some recommendations with regard to the current law.

Finaly, in order to achieve the purpose of this research in a coherent logical method
it will be divided into six chapters:

Chapter Two: will deal with the definition of seaworthiness and what constitutes a

seaworthy vessel.

Chapter Three: will deal with the nature of the carrier’s obligation to provide a
seaworthy vessal, how this obligation could be found in the contract of

carriage, and the time at which the carrier should exercise his duty.

Chapter Four: will consider the lega implication of breaching the obligation of
seaworthiness including the ability of the carrier to limit or exclude his
liability.

Chapter Five: will deal with the effect of the International Safety Management Code
(ISM) and International Ship and Port Facility Security Code (ISPS) on

the carrier’s obligation to provide a seaworthy vessel.

Chapter Six: will congder the UNCITRAL and CMI work on the Draft Convention on
the Carriage of Goods [wholly or Partly by Sea]; however, the chapter
will only consider the draft articles related to the carrier’s obligation of
seaworthiness.

Chapter Seven: this chapter will form the conclusion of this study and will provide
recommendations to what should be the position of the law in the light of

the development of the shipping industry.

12
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Chapter Two
Seaworthiness
Definition and M eaning
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Definition of Seaworthiness

In spite of the fact that the law governing the Carriage of Goods by Sea in General
and Seaworthiness in particular has changed over the years!, the definition of
Seaworthiness has not changed. What has actually changed is the nature of the duty and
consequently the extent to which the carrier would be liable in case of loss or damage

resulting from the unseaworthy condition of the vessal.

The term “seaworthiness’ is a very broad one, as it does not only include the
physical state of the vessel but also extends to other aspects/factors. Consequently, it is
not easy to define Seaworthiness in specific limited terms. It is therefore better to use
genera terms to give a close indication as to what the concept means. The definition of
seaworthiness is the same under the different branches of Maritime Law; however, we
are going to consider the definition of seaworthiness in the context of Carriage of Goods

by Sea and Marine Insurance as an example.

- Definition of seaworthiness Under Carriage of Goods by Sea

Though the applicable law regarding seaworthiness under Carriage of Goods by Sea
underwent major changes, & it was originally subject to common law, then it became
subject to the Harter Act followed by the Hague/Hague-Visby or the Hamburg Rules,

the definition of seaworthiness did not vary much as it still includes the same principles.

Under common law, Field J in Kopitoff v. Wilson?, stated that the @rrier should
provide a vessdl “fit to meet and undergo the perils of the sea and other incidental risks
which of necessity she must be exposed in the course of the voyage”. Also, Channel J, in
McFadden v. Blue Sar Line®, cited Carver, Carriage by Sea, which defined
seaworthiness as “... that degree of fitness which an ordinary careful and prudent owner
would require his vessdl to have at the commencement of her voyage having regard to

al the probable circumstances of it”.

1- It was subject to the common law then the Hague/Hague-Visby Rules, which took some of its ideas from the Harter Act, and
Hamburg Rules.

2- Kopitoff v Wilson (1876) 1 QBD 377 at p 380

3- McFadden v. Blue Star Line, [1905] 1 K.B. 697, at p 706.

14
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Under common law, the duty of seaworthiness means that the carrier is under an
absolute obligation, hence ‘the vessal must have that degree...’, to provide a vessel that
is fit, in every way, to receive the cargo and to encounter the ordinary perils of the sea,
which a ship of itskind at that time of year, might be expected to meet in such a voyage.
But this absolute obligation does not mean that the ship must be perfect; it means that
she should be made “as seaworthy as she reasonably can be or can be made by known
methods” * to undertake that particular voyage, since Carver’'s definition takes into

consideration the behaviour of the prudent carrier.

This means “if the ship is in fact unfit at the time when the warranty begins, it does
not matter that its unfitness is due to some latent defect which the shipowner does not
know of, and it is no excuse for the existence of such a defect that he used his best

endeavours to make the ship as good asiit could be made™.

Carver introduced a test to find out whether the shipowner/carrier exercised his duty
to provide a seaworthy vessel or not. Thetest is: “Would a prudent owner have required
that it (the defect) should be made good before sending his ship to sea had he known of
it? If he would, the ship was not seaworthy within the meaning of the undertaking”®. The
test is an objective one as it takes into account the conduct of a prudent shipowner and
what he would do if he discovered a defect in his vessdl. Therefore, if a prudent
carrier/shipowner decided that the defect should be repaired before sending the vessel to
sea, she would be unseaworthy if she was sent without repairs, but if he decided that the
defect did not need to be repaired and she would be safe without doing so, then she
would be seaworthy if sent in such a condition. In deciding the seaworthy condition of a
vessel the surrounding circumstances should be considered, e.g. the type of ship, the

route she is going to take, the cargo she is carrying or going to carry and the season of

4- McFadden v. Blue Star, ibid, Channel J. provided: “.... the shipowner... undertakes absolutely that she isfit, and ignoranceis no
excuse” at p. 706. The Glenfruin, (1885) Q.B.D 103, at p. 106. Readhead v. The Midland Railway Company, 18 Law Rep. 4 Q. B.
379, at p. 379. And in Steel et Al. v. The State Line Steamship Company, (1877-78) L.R. 3 App. Cas. 72 Lord Blackburn referred
to Readhead v. The Midland Railway at p. 86-87.

5- McFadden v. Blue Star Line, ikid, at p. 703

6- Thetest wasfirst introduced by Carver on Carriage of Goods, 18th Ed. The test then was applied to many cases e.g. Mcfadden v
Blue Star Line, ibid, at 703..M.D.C., Ltd. v. N.V. Zeevaart Maatschappij,[1962] 1 Lloyd's Rep. 180.
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the year in which she is to sail”. A further important factor that should be taken into

consideration is the degree of knowledge available at the relevant time®.

When the Harter Act was introduced in the United States in 1893, there were no
changes to the definition of seaworthiness; however, there was a change to the nature of

the obligation because section 2 of the Act provided:

“That it shall not be lawful for any vessel transporting merchandise or property from or between
the ports of the United States of America and foreign ports, her owner, master, agent, or manager, to
insert in any bill of lading or shipping document any covenant or agreement whereby the obligations
of the owner or owners of the said vessel to exercise due diligence to properly equip, man, provision,
and outfit said vessel, and to make said vessel seaworthy and capable of performing her intended
voyage ... shall in anywise be lessened, weakened, or avoided”.

Section 3, entitled limitation of liability for errors of navigation, dangers of the sea
and acts of God, provided:

“If the owne of any vessel transporting merchandise or property to or from any port in the
United State of America shall exercise due diligence to make the said vessel in all respects seaworthy
and properly manned, equipped, and supplied, neither the vessel, her owner or owners, agent, or

charterers, shall become or be held responsible for damage or loss resulting from faults or errors in
navigation or in the management of said vessel...”

The Harter Act did not make the exercising of due diligence an obligation; it was
only a minimum requirement that the carrier would exercise due diligence to make the
vessel seaworthy and take due care of the cargo in order to prevent him from contracting
himself out of his obligation to provide a seaworthy vessel and exercise due care with
regard to the cargo. At the same time it was a defence he could use should there be any
loss or damage to the cargo. As a result the act was the first step towards the next stage,

i.e. obliging the carrier to exercise due diligence to make the vessel seaworthy®.

The reason behind the introduction of the Harter Act is that the carriers used to
include in the bills of lading they issued a list of exception to exclude them not only

from liability for loss of or damage to the cargo due to the perils of the sea, act of God,

7- Mcfadden v Blue Ster Line, Ibid, the vessel "must have that degree of fitness which an ordinary careful and prudent owner would
require his vessel to have at the commencement of her voyage having regard to all the probable circumstances of it”, at p. 706

8- The carrier cannot be responsibleif he did not supply his vessel with the latest technology if thistechnology is not properly tested
and widely implemented. Demand Shipping Co. Ltd. v. Ministry of Food Government of the People’ s Republic of Bangladesh and
Another, (The Lendoudis Evangelos I1), [2001] 2 Lloyd's Rep. 304. F. C. Bradley & Sons, Ltd. v. Federal Steam Navigation
Company, Ltd. (1926) 24 LI. L. Rep. 446. President of Indiav. West Coast S.S.Co, [1963] 2 Lloyd's Rep 278 at p. 281.

9- Grant Gilmore and Charles L. Black, The Law of Admiralty, 2nd Ed, 1975, the Foundation Press. Inc, at p.143.
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act of war ...etc, known as the traditional exceptions, but also from a list of exceptions
extended to exempt the carriers from damage or loss resulting from their own faults or
negligence or those of their agents or servants. As a result the American Congress found
itself in need to protect two main obligations on the part of the carrier, 1. The obligation
to exercise due care of the cargo. 2. To furnish a seaworthy vessel. They wanted to
prevent the carrier from using exceptions if the loss or damage resulted from the
carrier’s failure to exercise either of these two duties. The Act came as a compromise

between the carriers interests and the cargo owners interests'?,

This approach of the Harter Act was then adopted by the International Convention
for the Unification of Certain Rules of Law relating to Bills of Lading, Brussels, 1924
(Hague Rules) and its Visby Amendments in 1968 (Hague-Visby Rules) and the
United Nations Convention on the Carriage of Goods by Sea (Hamburg Rules) in 1978
and the duty to exercise due diligence became a positive obligation on the part of the
carrier. The Harter Act was the first step towards increasing the carrier’s liability,
although some would say that the Act reduced the carrier’s obligation with regards to
seaworthiness from an absolute duty into a duty to exercise due diligence. However, it
invalidated'® any attempt by he carrier to reduce or exempt himself from responsibility

for not exercising due diligence to provide a seaworthy vessel*.

This charge of applicable law, with regard to the carriage of goods by seain genera
and seaworthiness in particular, did not introduce major changes to the definition of
seaworthiness; it only changed the nature of the duty and consequently the effect of the
breach.

10- TheLaw of Admiralty, ibid, p139-143

11- Hereafter known as the Hague Rules 1924 and the Hague-Visby Rules 1968.

12- Hereafter known as the Hamburg Rules.

13- This was made clear By Hague/Hague-Visby Rules Art I11 r8: “Any clause, covenant, or agreement in a contract of carriage
relieving the carrier or the ship from liability for loss or damage to, or in connection with, goods arising from negligence, fault, or
failure in the duties and obligations provided in this article or lessening such liability otherwise than as provided in these Rules,
shall be null and void and of no effect. A benefit of insurance in favour of the carrier or similar clause shall be deemed to bea
clause relieving the carrier from ligbility.”

14- TheLaw of Admiralty, infra.
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On the other hand the Hague/Hague-Visby Rules took a further step in defining
seaworthiness, by providing detailed articles about what factors constitute seaworthiness

inArt Il rule 1;

‘1 The carrier shall be boundbefore and at the beginning of the voyage to exercise due diligence
to:

a_Make the ship seaworthy;

b_ Properly man, equip and supply the ship;

c_Makethe holds, refrigeration and cool chambers, and all other parts of the ship in which goods

are carried, fit and safe for their reception, carriage and preservation’.

From Art 111 r1 we can see that the Hague/Hague-Visby Rules replaced the absolute
duty to provide a seaworthy vessel by the duty to exercise due diligence to make the

vessel seaworthy™. Also the article specified the elements of seaworthiness.

One might question whether it was a good idea to go into detail about what makes a
seaworthy vessel, as it can be considered as limiting the ability of the court to expand the
meaning of seaworthiness in accordance with the development of the shipping industry.
This was avoided by Hamburg Rules where the Rules adopted a genera article which
not only covers the duty to provide a seaworthy vessel but also includes negligence.

Article 5 of the Hamburg Rules provides that:

“1 The carrier isliable for loss resulting from loss of or damage to the goods, as well as from
delay in delivery, if the occurrence which caused the loss, or damage or delay took place while the
goods were in his charge as defined in article 4, unless the carrier proves that he, his servants or
agents took all measures that could reasonably be required to avoid the occurrence and its
consequences.

4 (&) Thecarrierisliable:

i. for loss of or damage to the goods or delay in delivery caused by fire, if the claimant proves
that the fire arose from fault or neglect on the part of the carrier, his servants or agents,

ii. for such loss, damage or delay in delivery which is proved by the claimant to have resulted
from the fault or negligence of the carrier, his servants or agents, in taking all measures that could
reasonably be required to put out the fire and avoid or mitigate its consequences’.

From this article it can be seen that the Hamburg Rules, in contrast to the
Hague/Hague-Visby Rules, further increased the carrier’s liability. The Hamburg Rules
make the carrier responsible unless he proves that there was no privity on his part, or
that of his agents or servants. Moreover, the Hamburg Rules did not allocate a separate
Article for seaworthiness; it only used a general article for the carrier’s liability, leaving
it to the courts to define seaworthiness. Finally and more importantly Art 5, rl and 4 (a)

15- The meaning of due diligence will be dealt with later on. See Chapter Three

18



The Legal Aspects of Seaworthiness Chapter Two
Current Law and Devel opment

makes the carrier responsible for any loss or damage occurring while the cargo is in his
possession. This includes any damage resulting from unseaworthiness, which mean that
the carrier should ensure that his vessal is seaworthy during the whole voyage, or the
period of the contract.

Defining seaworthiness was not only a job for the courts as scholars in this area of
law had their own input to clarify an important issue in Maritime Law; however, all
these definitions have more or less the same meaning. For instance, Tetley defined
seaworthiness as “the state of a vessel in such a condition, with such equipment and
manned by such a master and crew, that normally the cargo would be loaded, carried,

cared for and discharged properly and safely on the contemplated voyage'*°.

- Definition of seaworthiness under Marine I nsurance Law

Under Marine Insurance Law the carrier has a duty to provide a vessel that is capable
of performing the voyage, i.e. seaworthy; failing to do so will have a serious implication
on his right to claim compensation for the loss he suffered. But does the meaning of

seaworthiness under Marine Insurance differ from the one used for Carriage by Sea?

The Marine Insurance Act (MIA) states in S. 39 (4) thus ‘A ship is deemed to be
seaworthy when she is reasonably fit in all respects to encounter the ordinary perils of

the seas of the adventure insured’.

S. 39(4) of the Act did not specifically point out what seaworthiness should include,
it preferred to say instead that she should be reasonably fit in all respects.. The reason
behind this is explained by the drafter of the Act, Sir Mackenzie Chalmers, who said:
“the words ‘in all respects’, in s.39 (4) include ‘manning, equipment and stowage', but
these additional words were cut out in the Lords, being regarded as unnecessary and
probably restrictive’!’.

16- Tetley, Marine Cargo Claims, 4th Edition (to be published March, 2008). The source was taken from Tetley’s web page at
http://tetley.law.mcgill.calmaritime/ch15.pdf on 11/06/2003. Also in Tetley 3ed Edition, (1984), at p 370. Empresa Cubana
Importada de Alimentos “ Alimport” v. lasomos Shipping Co.S.A, (the Good Friend), [1984] 2 Lloyd's Rep. 586.

17- Chamersand Archibald, 1922, p. 64. Sited in Soyer, B. (2001). Warranties in Marine Insurance, Cavendish Publishing Limited,
London— Sydney. &t p. 61.
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While the Act used broad terms to define seaworthiness, it left to the courts the job
of identifying what is a seaworthy vessel, according to the facts and circumstances

surrounding each case.

In one of the early cases on this issue, Dixon v. Sadler*®, seaworthiness of the vessel
was defined thus: “she (the vessel) shall be in afit state as to repairs, equipment, and

crew, and in all other respects to encounter the ordinary perils of the voyage”.

The MIA 1906, in defining the duty to provide a seaworthy vessel, used the ability of
the vessel to encounter the ordinary perils of the sea. Whereas, in the context of Carriage
of Goods by Sea, the definition of seaworthiness used by McFadden v. Blue Sar, and
other cases, and the definition in Hague/Hague-Visby Rules in Art 11l rl, used the
conduct of a prudent carrier'®. This can aso be derived from the test introduced by

Carver on Carriage of Goods™.

These different definitions might indicate that seaworthiness does not mean the same
under different branches of Maritime Law. However, this is not the case, because the
few differences that exist between the Carriage of Goods by Sea Law and Marine
Insurance with regard to seaworthiness do not affect the concept of seaworthiness itself,
and only appear where there is a breach of the duty. The first difference is that under
carriage of goods contracts the carrier guarantees that the ship is fit to carry the cargo
and perform the agreed voyage safely or that he exercised due diligence to make her
fit?. Whereas, in the insurance contract, if the policy covers the vessel, the nsurer's
only concern is that the vessal isfit for the voyage, but if the policy isfor the cargo, then

the cargo insurer’s concern is that the vessel is seaworthy and capable of carrying the

18- Dixonv. Sadler, 5 M. & W. 405, 414. Cited in Hedley v. The Pinkney and Sons Steamship Company, Limited, [1894] A.C. 222
at p.227. See also Stedl v. State Line Steamship Co, (1877-78) L.R. 3 App. Cas. 72, Lord Cairns, defined seaworthiness as that
3the ship should be in a condition to encounter whatever perils of the sea a ship of that kind, and laden in that way, may befairly
expected to encounter on the voyage

19- Soyer, B. (2001) Warrantiesin Marine Insurance. P. 60.

20- Thetest is“Would a prudent owner have required that it (the defect) should be made good before sending his ship to sea had he
known of it? If he would, the ship was not seaworthy within the meaning of the undertaking” Carver on Carriage of Goods, 18th
Ed. The test then was applied to many cases e.g. Mcfadden v Blue Star Line [1905] 1 K.B. 697 at 703..M.D.C., Ltd. v. N.V.

Zeevaart Maatschappij,[1962] 1 Lloyd's Rep. 180
21- Asunder Harter Act, Hague/ Hague-Visby and Hamburg Rules.
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cargo safely to its destination®?. The second difference is that the parties involved in a
carriage contract differ from those in the insurance contract; in the carriage contract it is
the carrier and the shipper/cargo-owner but in the insurance contract it is the insurer and
the assured. Furthermore, in the case of a breach of obligation to provide a seaworthy
vessel, the carrier will not be responsible if unseaworthiness was not the cause of loss, or
if it was the cause, if he proves that he exercised due diligence to make her seaworthy
then he will not be liable?®, whereas in the insurance contract the insurer will not be
responsible to pay the money to the assured if the vessel was not seaworthy, even if
unseaworthiness was not the cause of the loss®. Finally, a difference arises in a time
policy and a time charter; while there is no implied warranty of seaworthiness in a time
policy®, in a time charter it is implied that the shipowner is still under an obligation to
maintain the vessel in efficient condition through out the period of charter. None of these
differences have an impact on the meaning of seaworthiness such as to make it differ in
Marine Insurance from the one given by Carriage of Goods by Sea, as will be seen
below.

Apart from these differences, the term seaworthiness means exactly the same in both
Marine Insurance and Carriage of Goods contracts, as was clearly illustrated by Lord
Esher in Hedley v. Pinkney?®, where, after he cited the definition used in Dixon v.
Sadler?’, he stated that,

“The term "seaworthy" is a well-known term in nautical matters. In this Act it is used with regard
to such matters. It appears to me that, in the absence of any reason to the contrary, it must receive in
this Act its ordinary meaning in nautical matters. What is that meaning? It has been well explained by
Parke, B., in Dixon v. Sadler ... The question being one of insurance, he is dealing with the time of
sailing, but the legal definition given of seaworthiness, which is not applicable only to insurance

22- Baric Soyer, stated that “If aship isinsured for avoyage from A to B, the insurer’s primary concern is whether sheis reasonably
fit at the commencemert of the voyage to carry that sort of cargo which avessel of her type might be expected to load, over that
part of the world’ s oceans, at the time of the year. On the other hand, a cargo-owner with a particular cargo to load on board that
vessel, at that time, is specifically concerned that the ship isreasonably fit to carry this particular cargo”. At p. 60

23- Soyer, Ihid

24- Project AsiaLineInc. and Another v. Shone, (The Pride of Donegdl), [2002] 1 Lloyd's Rep. 659.

25- MIA s39 (5) “In atime policy thereis no implied warranty that the ship shall be seaworthy at any stage of the adventure, but
where, with the privity of the assured, the ship is sent to sea in an unseaworthy state, the insurer is not liable for any loss
attributable to unseaworthiness”

26- Hedley v. The Pinkney and Sons Steamship Company, Limited. [1892] 1 Q.B. 58 &t p. 64

27- Dixonv. Sadler, 5M. & W. 405.
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cases, is that the ship must be in afit state as to repairs, equipment, and crew, and in all other respects
to encounter the ordinary perils of the voyage”.

This view was accepted in other insurance and carriage cases. For example Lord
Sumner, in Becker v. London Assurance Cor poration, stated that 22

“Again, it is important that the same words should mean the same thing when used in a
mercantile contract, whether that contract be of one description or another. Perils of the seas do not
mean one thing in a bill of lading and something else in a policy; restraints of princes do not bear a
different interpretation in the one or in the other...”

Therefore, it should be clear that terms used in mercantile matters should mean
exactly the same in order to maintain stability. Seaworthiness is no exception and
should mean the same in both insurance and carriage contracts and in any other branch

of maritime law?°.

Consequently seaworthiness can be defined as. the fitness of the vessel in all
respects, to encounter the ordinary perils of the sea; that could be expected on her
voyage, and deliver the cargo safely to its destination.

Usually the obligation to provide a seaworthy ship is referred to as the ‘warranty of
seaworthiness *°. However, the obligation to provide a seaworthy vessel is neither a
condition, breach of which will allow the aggrieved party to cancd the contract if he
chooses to do so else just claim damages, nor a warranty the breach of which will alow
the aggrieved the right to clam damages only. The obligation is classified to fall
somewhere between the above two and can be called an innominate or an intermediate
obligation®'. Therefore, the effect of the breach of such obligation will vary depending

on the severity of the breach, the time it takes to rectify it and the type of contract

28- Becker, Gray and Company Appellants; v. London Assurance Corporation Respondents, [1918] A.C. 101 at p. 114. Fireman's
Fund Insirance Company, Ltd. v. Western Australian I nsurance Company, Ltd., and Atlantic Assurance Company, Ltd. (1927) 28
LI. L. Rep. 243. In Hedley v. The Pinkney and Sons Steamship Company, Limited. [1892] 1 Q.B. 58.

29- Lord Esher, in Hedley v. The Pinkney which is a carriage case, Ibid.

30- Steel v. State Line Steamship Co, (1877) 3 App. Cas. 72. Lord Blackburn at p. 86 stated: “ That is generally expressed by saying
that it shal be seaworthy; and | think also in marine contracts, contracts for sea carriage, that is what is properly caled a
"warranty," not merely that they should do their best to make the ship fit, but that the ship should really befit”.

31- Hongkong Fir Shipping Company, Ltd. v. Kawasaki Kisen Kaisha, Ltd., (The Hongkong Fir), [1961] 2 Lloyd's Rep. 478.
Diplock L.J Stated that the obligation of Seaworthiness “can be broken by the presence of triviad defects easily and rapidly
remediable aswell as by defects which must inevitably result in atotal loss of the vessal.” At p.494.
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involved®. The use of the word “warranty” by the courts and the scholars to describe the
obligation of seaworthiness in the context of Carriage of Goods by Sea is misleading, as
it confuses it with “warranty” as a term whose breach will give the aggrieved party the
right in damages. However, the use of the word “warranty” is meant to make reference

to the promise by the carrier that the vessel will be seaworthy at the relevant time.

32- The Hongkong Fir, ibid. See also Bunge Corp v. Tradax Export [1981] 1 WLR 711. The Hermosa [1982] 1 Lloyd's Rep 570.

Stanton v. Richardson (1875) LR 9 C.P. 390. Sniav. Suzuki (1924) 19 LILR 333. afull discussion around thisissue will follow in
alater part of this study.
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Vessel Seaworthiness and Cargo-Worthiness

It has already been shown that seaworthiness could be defined as the fitness of the

vessel in all respects to encounter the ordinary perils of the seathat could be expected on
her voyage, and deliver the cargo safely to its destination.

But what is exactly meant by fitness: is it just the physical fitness of the vessal or
does it extends to cover its equipment, crew and documents? Furthermore, is it just
limited to the ability of the vessel to sail or does it extend to cover its ability to receive

the cargo?

The definition of seaworthiness includes, beside the vessel’ s fithess to encounter the
voyage, its ability to deliver the cargo safely to its fina destination. This means that the
concept of seaworthiness contains several aspects. The first is the seaworthiness of the
vessal itsalf. This aspect deals with the overal fitness of the vessel and its readiness to
undertake the voyage. It aso includes the competence of its crew with regard to numbers
and training. Vessel seaworthiness further extends to cover the documents required to
ensure that the vessel can enter and leave ports without problems. The second aspect
concerns the ability of the ship to carry the agreed cargo; the ship might be able to carry
cargo in general, but certain cargo may need special arrangements (refrigeration, clean
holds ... etc), so if the carrier agreed with the cargo-owner to ship certain cargo then he
has to ensure that his vessel is prepared to carry it?.

1 A Seaworthy Vessel was defined in Mcfadden v Blue Star Line, [1905] 1 K.B. 697, as"must have that degree of fitness which an
ordinary careful and prudent owner would require his vessel to have at the commencement of her voyage having regard to all the
probable circumstances of it”, at p. 706. Also Kopitoff v Wilson (1876) 1 QBD 377 at p 380, provided that the vessel should be
“fit to meet and undergo the perils of the sea and other incidenta risks whichof necessity she must be exposed in the course of the
voyage’.

2- Actis Co. Ltd. v. The Sanko Steamship Co. Ltd., (The Aquacharm), [1982] 1 Lloyd's Rep. 7. Lord Justice Grifftths stated “As |
understand the authorities, there are two aspects of seaworthiness. The first requires that the ship, her crew and her equipment
shall be in al respects sound and able to encounter and withstand the ordinary perils of the sea during the contemplated voyage.
The second requires that the ship shall be suitable to carry the contract cargo”, at p. 11. Elder, Dempster and Company, Limited,
and Others v. Paterson, Zochonis and Company, Limited, 1924] A.C. 522. Stedl et Al. v. The State Line Steamship Company,
(1877-78) L.R. 3 App. Cas. 72. Gilroy, Sons, & Co. v. W. R. Price& Co, [1893] A.C. 56. Owners of Cargo on Ship "Maori King"
V. Hughes, [1895] 2 Q.B. 550. Queendand National Bank Limited v. Peninsular and Oriental Steam Navigation Company, [1898]
1Q.B. 567. The Thorsa, [1916] P. 257. Hogarth v. Walker, [1900] 2 Q.B. 283
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Consequently, a vessel may be seaworthy to encounter the perils of the sea, but it is

not cargo-worthy to carry a particular cargo.

This section of the thesis is going to consider these two aspects of seaworthiness,
starting with vessel seaworthiness, then cargo worthiness.

- Vessal Seaworthiness

This aspect of seaworthiness is not limited to the physical fitness of the vessdl itself,
i.e. that its body is clear of any damage or that its engine is functioning properly, but
further extends to cover the vessel’s equipment, competency of the seamen,
documentation and al other issues that might affect the fitness of the vessel and its

efficiency to encounter the ordinary perils of the sea

Conseguently, this kind of seaworthiness is divided into physical seaworthiness,
human seaworthiness and documentary seaworthiness. Each of these issues will be
considered separately.

1- Physical seaworthiness

The physical seaworthiness of the vessel deals with the state of the vessel itself, i.e.
its readiness to encounter the ordinary perils of the sea that it might face during its
voyage, taking into consideration the type of the vessd, its age, the type of navigational
water, the route it is going to take, and the time of the year at which it is going to embark
on the journey. Consequently, this kind of seaworthiness takes into consideration the
engine of the vessal, its holds, pipes, bunkers, tackles, engine.... etc. It requires that the
carrier, before his vessal sails, must make sure that it is fit or, where his obligation is to
exercise due diligence, must prove, if the vessel was not seaworthy, that he exercised
due diligence to make it so, in order to be able to protect himself from responsibility for
any loss or damage.

Seaworthiness depends to a large extent on the different circumstances surrounding
the voyage. Therefore, seaworthiness depends on the time of the voyage, the route the
ship is going to take, the kind of water she is going to sail in (ocean, sea, river, lake...
etc), the type of vessel, the available knowledge at the time of voyage, the type of cargo
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she is going to carry and where she is going to carry it. (The latter two issues will be
discussed under cargo worthiness.) This means that even if a vessal is seaworthy to
perform a particular voyage she may not be so if she were to do the same voyage but in a
different season, or carrying different cargo ... etc. Also if she was seaworthy to sail in
the ocean she may not be seaworthy to sail in a lake or river, or to sall to a different
destination.

In Danielsv. Harris?, Brett, J. stated:

“... according to the authorities, has the implied warranty been the samein extent and effect in all
policies? It has not. With regard to policies on the same subject-matter, as, on ship, the extent of the
warranty as to the condition of the ship has keen held to be different for different voyages, for the
same voyage at different seasons, for the same voyage at the same season according to whether the
same ship was in ballast or loaded with one kind of cargo or another. The required condition of the
ship has been held to be different when the ship was to enter under policy in port from what it must be
when going to sea under the same policy. It has been held to be different for a coasting voyage, or
lake, or river, or canal voyage, from what it must befor an ocean voyage under the same policy”.

a. Seaworthiness and the time of the voyage
The time at which the voyage is going to be performed is very important because if

the ship is seaworthy for a trip to be made in summer she might not be seaworthy for a

winter voyage, therefore the shipowner has to make sure that the vessd is fit or, where

3- Danielsv. Harris, (1874-75) L.R. 10 C.P. 1 a p. 6. In the same case the judge cited from Phillipps on Insurance, “ss. 695 to 723
inclusive. In s. 719 it is said: "The warranty of seaworthiness varies in different places: a vessel considered seaworthy for a
voyage in one place may not be so considered in another: the standard of seaworthiness also varies from time to time in the same
place In s. 720, "The requisites as to seaworthiness depend upon the intended use and service of the vessel. The requisitesto
satisfy thiswarranty for lying in port, or for temporary purposes, short coasting passages, or navigating alake, river, or cana, are
different from those demanded for navigating the open sea on long voyages." If, therefore, the warranty were set out in detailed
terms, instead of in the comprehensive description “that the ship must be seaworthy,” it is obvious that the terms of the warranty
asto each of the voyages, or, asit were, parts of voyages, or conditions of things mentioned in these sections, would and must be
different. If, then, the implied warranty is asto its extent and effect different in different policies, with regard to the same subject -
matter, it might be not unreasonably predicated that it might be also different in different policies, with regard to different
subjects. It might be different with regard to the same voyage to be made at the same season, if applied to two different subjects of
insurance. There seems to be authority for saying that thereis adifference. In Phillippson Insurance, s. 721, itissaid: "It follows,
if we apply the same criterion, that there may be a compliance with thiswarranty in a policy on the ship whilelying in port, and
not one upon the cargo of the same ship; for, circumstances may be readly imagined, and often occur, in which the vessdl isin
reasonable security in port, though goods on board would not be s0." In s. 723: "There are, then, two distinctions in the insurance
on the ship and that on cargo and freight;-first, in respect of what is seaworthinessin port--and second, asto the time when the
policy attaches: and these two distinctions have place, though al these interests are insured in the same policy made or having
reference to the time before the cargo is on board.”

26



The Legal Aspects of Seaworthiness Chapter Two

Current Law and Devel opment

appropriate, exercise due diligence to make his vessel seaworthy for the particular time

of the year a which sheis going to sail.

For example, in Daniels v. Harris®, an insurance case, the ship sailed from St. Lucar
in February; part of the cargo was loaded on deck as the policy allowed this, and the
issue was whether loading cargo on the deck would affect the safety of the vessel if she
encountered ordinary rough weather - not extraordinary conditions - which should be
anticipated at that time of year®. In fact the ship was only able to survive such weather
provided the crew were able to jettison the deck cargo in reasonable time. The court did
not accept this and arrived at the conclusion that the ship was not seaworthy for the
cargo carried if her safety were subject to the destruction of the carried cargo, and
therefore, the vessel was not seaworthy for the purpose of the particular subject matter of
the insurance®.

In Moore v. Lunn’ the vessel started her voyage with a cargo of wooden logs on deck
unlashed, with improper manning, Lord Justice Bankes said that on a trip like the one the ship

4- Danielsv. Harris, 1bid.

5- Ibid, a p. 5 “Thereforeit is not to be taken to be sufficient that the ship would be able to encounter without danger smooth or fair
westher, but the question is whether she would be able to encounter without danger rough weather also. But there is a every
season of the year some weather rougher than the ordinary rough wesather of that season; and, athough the ship ought to be ableto
stand, not only the smooth, but also the ordinary rough westher of the season in which she sails yet the value of insurance is that
it insures against damage or loss by reason of the rougher weather than the ordinary rough weather of the season. Therefore you
are not to consider whether this ship would have been safe without rough weather: she was bound when she left St. Lucar to bein
such a condition with regard to herself and her cargo asto be able to surmount the ordinary occurrences of an ordinary voyagein
that season, including the rough weather, which must be anticipated at that time of year”.

6- Ibid, at p. 1, “ The warranty of seaworthinessimplied in a contract of marine insurance is awarranty that the ship is seaworthy for
the purposes of the particular subject - matter of the insurance. Therefore, in the case of apolicy of insurance on deck cargo, it is
not a compliance with the warranty of seaworthiness that the ship isfit to encounter ordinary rough weather with safety to herself
because the deck cargo is such as may be readily jettisoned in such weather”. Further more at p. 9 Brett J stated: “We are of
opinion, upon consideration, that the extent and effect of the warranty that the ship is seaworthy, in a policy on cargo, can never
be implied to be so great as to be considered to contemplate the destruction, in order to save the ship, in an ordinary voyage, of
that very cargo which is the subject-matter of insurance. Such a supposition makes the contract as a business transaction
insensible. The extrapremium invariably paid in respect of adeck cargo appliesto the extra danger to thecargo in case of weather
more rough than the ordinary rough weather of the voyage insured.

7- Moorev. Lunn, (1923) 15 LI. L. Rep. 155.
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was performing in winter, with unlashed cargo and improper manning, the ship was unseaworthy
because it could be predicted that the ship would be going to face bad weather®.

b. Seaworthiness and different types of navigational water

It has been mentioned earlier that Seaworthiness is affected by the type of waters the
vessel B going to navigate: whether fresh water or salt water, ocean, rivers...etc. As a
result, a vessel that is seaworthy to sail in inland waters might not be so for ocean or sea
voyages, and the shipowner who is sending his vessel on avoyage that contains different
legs in different types of waters must make his vessel seaworthy for each leg, either
from the initial start of the voyage or by allowing for intermediate stops to make the
required adjustment to make the vessel fit for the next part of the journey’.

For instance, in The Quebec Marine Insurance Company v. The Commercial Bank of
Canada'®, the vessel was insured for a trip from Montrea to Halifax, which included
navigation in ariver and the sea. The boiler of the vessel had a defect which was not
apparent in the river leg of the voyage, but as soon as the vessal touched salt water the
defect became apparent and she had to put in for repair. The court decision was that the
ship was not seaworthy because she was not fit to embark on the sea leg of the voyage.
Consequently, the underwriter was not liable to pay the assured when the vessel became
awreck because the shipowner was in breach of his implied obligation, by virtue of s39

of the Marine Insurance Act, to make his vessel seaworthy!.

8- Moorev. Lunn, ibid, at p. 156, Lord Justice Bankes stated “That was the state in which this vessel started on a voyage in mic
winter across the North Atlantic with an unlashed deck cargo of logs. In my opinion the learned Judge was quite right in coming
to the conclusion that at the time the vessel started she was in fact unseaworthy by reason of the state in which thecaptain and the
first engineer were’.

9- The Quebec Marine Insurance Company v. The Commercial Bank of Canada, (1869-71) L.R. 3 P.C. 234. Lord Penzance stated:
“It was argued that the obligation thus cast upon the Assured to procure and provide a proper condition and equipment of the
Vessdl to encounter the perils of each stage of the voyage, necessarily involves theideathat between one stage of the voyage and
another he should be allowed an opportunity to find and provide that further equipment which t he subsegquent stage of the voyage
requires; and no doubt that is so. But that equipment must, if the warranty of seaworthiness is to be complied with, be furnished
before the Vessel enters upon that subsequent stage of the voyage which is supposed to require it . Dixonv. Sadler, 5M. & W.
414. sited in the above case

10- Ibid.

11- Ibid, Lord Penzance, stated: “ The general proposition is not denied, that in voyage Policies there is an implication by law of a
warranty of seaworthiness, and it was not contended that the VVessel was seaworthy when she found herself in salt water; but it has
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Furthermore, in Moore v. Lunn®?, the vessel was loaded in Baltimore with, amongst
other things, a number of hardwood logs on deck to be delivered to Hamburg. Part of
the journey was a river trip followed by an open sea leg. The vessdl in this case was not
seaworthy in many respects as to its crew, physical damages... etc but one of the points
which was raised as to congtitute unseaworthiness was the fact that the logs were not
lashed when the ship started from Baltimore; as the practice was, in that area with such
cargo, that the lashing took place while in the river before reaching the open sea, L.J.
Atkin was of the opinion that there was ‘ considerable evidence' that it was proper not to
lash the logs at the start of the journey provided they are lashed before embarking onthe
next leg of the journey.

Therefore, when the vessel is going to perform a voyage which involves sailing in
two different types of water, sea leg, river leg...etc, then the carrier has to make the
vessel ready to sail through these legs before she sails, or he should arrange, at the
beginning of the voyage, for the vessel to be made ready before embarking on the next
part of the voyage™®.

c. Seaworthiness and the type of vessel

Another factor that should be taken into account in deciding the seaworthiness of the
vessal is the type of vessal involved in the voyage. Thisisimportant in two respects: the
first is the ability of the vessel to navigate through certain types of water, i.e. sea, ocean,
river or lakes. The other is the suitability of the vessel © carry the agreed cargo.
Regarding the first issue, the ability of the vessel to navigate through certain types of
water plays an important role in deciding whether she is seaworthy or not, because a

vessel which is built for inland navigation, in rivers or lakes, may not be seaworthy to

been suggested that there is a different degree of seaworthiness required by law, according to the different stage or portion of the
voyage which the Vessd successively hasto pass through, and the difficulties she has to encounter; and no doubt that proposition
isquitetrue.”

12- Moorev. Lunn, (1923) 15 LI. L. Rep. 155. See also Burgesv. Wicham, (1863) 3B & S 669.

13- The Quebec Marine Insurance Company v. The Commercid Bank of Canada, (1869-71) L.R. 3 P.C. 234.
14- Thisfactor will be considered in details later on when dealing with cargo worthiness.
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navigate in the sea, or vice versa, unless some modification has been done to make her

so™.

In Burges v. Wickham™ the Ganges, a steamer, was built in the UK in order to
navigate the river Indus. She was supposed to sail from Liverpool to Karachi or Calcutta
where she was supposed to be delivered. An insurance policy was issued to cover the
ocean journey of the steamer. Due to the construction and character of the steamer as a
river steamer, she was modified in order to be able to withstand the peril of her ocean
journey to her final destination. The builder did everything that can be done to a vessel
of this type to strengthen it in order to be able to encounter the ordinary perils of its
journey. The assured paid an extra premium due to the extra risk the insurers were
taking and they were informed about the modification that had been done. During the
voyage the steamer met with heavy gales and subsequently was lost. The insurers
contended that the steamer was not seaworthy because she was designed to navigate in
rivers rather than ocean trip. But the court refused that and held that:

“the warranty of seaworthiness must be taken to be limited to the capacity of the vessel, and
therefore, was satisfied if, at the commencement of the risk, the vessel was made as seaworthy as she
was capable of being made: though it might not make her as fit for the voyage as would have been

usual and proper if the adventure had been that of sending out an ordinary sea-going vessel.” 1

Consequently if the vessel was not designed to navigate in certain type of waters, but
the carrier did everything that could be possibly done in order to make her able to
undertake the required trip, the vessel will till be unseaworthy because she is not
designed for that purpose. However, if the other party- in the above case the insurer -
accepts the risk then the carrier has done his duty by making the vessel asfit as possible
and the other party has accepted the risk involved in using this vessel.

Furthermore, in Paterson, Zochonis v. Elder, Dempster'®, a vessel with deep holds
and no twin deck was chartered to carry a cargo of casks of pam oil and palm kernels.
The trade from West African ports usualy used twin-deck vessels to carry such cargo.

15- For example, after the fall of the Soviet Union, Russian river boats were used to carry cargo across the Black Sea to Turkey, and

because they were not built to undertake such voyages many them did not make it.
16- Burgesv. Wickham, 3B & S6609.

17- 1bid, p. 669.
18- Paterson, Zochonisv. Elder, Dempster, [1924] A.C. 522
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The cargo owners loaded the ship with a cargo of casks of pam oil and pam kernels.
The casks arrived in a damaged condition due to the heavy weight of the kernels and
were damaged from the beginning of the voyage. The cargo owner contended that the
ship was unseaworthy because it was not fitted with twin-deck holds. Lord Sumner
stated that such vessel might not be a good freight earner but that did not make her
unseaworthy®®. Here, if fewer kernels had been put on top the casks would not have

suffered any damage, and bad stowage was the cause of the damage®.

Therefore, the type of the vessel is essential when assessing its seaworthiness, as a
vessel which is seaworthy to navigate in rivers may not be seaworthy for sea or ocean
voyages even if she was modified for that purpose. However, athough the vessel might
be of the type suitable for a particular voyage, its type may not be suitable to carry
certain cargo. This may amount to uncargo-worthiness but not vessel unseaworthiness
aswill be explained later.

d. Seaworthiness and existing state of knowledge

Seaworthiness of the vessel depends to a large extent on the prevailing practice of
the shipping industry at the time of the voyage. A ship does not need to be fitted with the
latest technology as long as the practice at the time of the voyage was not to adopt or
approve it. Thus a ship does not need to be fitted with the latest technology unless such
technology has been adopted by the industry and has become necessary for safe sailing.
For example satellite navigation equipment was not used in the past but recently more

ships have been fitted with them and soon they will become compulsory for all vessels.

19- Ibid, Lord Sumner at p. 562 stated that “ Thereisa sense, but | think one sense only, in which the Grelwen might be said to have
been unfit for the carriage of this cargo. One must distinguish between genera fitness for what the nature of the trade requires and
fitness to recelve and carry a particular cargo or part of a cargo, tendered in the course of that trade. A ship, which in a certain
trade and in certain not improbable combinations of cargo offering in the trade, has to shut out cargo and to sail less than afull
ship, because if she takes the cargo offered she will thereby damage other cargo aready loaded, is pro tanto an unprofitable ship.
Sheisnot as good afreight earner as she might be. For the cargo, however, that she does carry, without sacrificing it to enable her
ownersto carry more cargo and so earn more freight, she is perfectly fitted and quite seaworthy. All that can be said is that she
might have paid better in another trade, or that another ship differently built might have paid better in the same trade”.

20- Ibid, p. 522 the court held: “the ship being structurally fit to carry the palm oil at the time when it was |oaded, the damage was
due not to the unseaworthiness of the ship for the cargo by reason of the absence of ‘tween decks, or the non-provision of a
temporary ‘tween deck, but to bad stowage, and that, consequently, the charterers were protected by the exceptionsin the bills of
lading.”
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For instance, in M. D. C., Ltd. v. N.V. Zeevaart Maatschappij 2, a cargo of potatoes
was shipped on board of the Westerdok. On arrival part of the cargo was damaged due to
a lack of ventilation, as the vessel met with expected bad weather for the time of year
and the shipowner had to close the hatches to prevent the incursion of water into the
holds. The cargo owner claimed that the vessel was unseaworthy to carry the cargo,
because the vessel was not fitted with ventilators. Mr. Justice McNair, in order to find
whether the ship was seaworthy or not, directed the following test “Would a prudent
shipowner, if he had known of the defect, have sent the ship to seain that condition?’ %,
the owner said that if a prudent shipowner knew that his ship might meet with bad
weather at that time of the year, and that such bad weather would lead to the closing of
the hatches, and he decided to send the vessel on such a trip, then the vessel is
seaworthy, but if he would not send it in such circumstances, the vessel would be
unseaworthy. In this case the learned judge arrived at the decision that the vessel was

seaworthy and the damage suffered was not beyond what should be expected in such
voyage.

Also, in Bradley v. Federal Seam Navigation®®, a cargo of apples was shipped from
Tasmania to London and Liverpool. The apples were shipped in apparent good order
and condition but arrived damaged with brown heart disease. The cargo owner claimed
that the ship was not seaworthy because it did not have a ventilation system similar to
the one used on the *battery vessels'; this system cools the air in a separate chamber,
then the fans push it into the holds. While the ship in the present case did not have this
system it had, instead, another system called the grid system, ‘the grid ship’. In fact both
systems were equally used in this trade and the mgjority of vessels used the grid system.
The court said that according to the existing state of knowledge at the time the

21- M. D. C,, Ltd. v. N.V. Zeevaart Maatschappij, [1962] 1 Lloyd's Rep. 180. in The Schwan, [1909] A.C. 450, the German shipyard
provided the ship with athree-way cock which was common in German ships and usually used by the builder, but the engineers
knew nothing about its particularities and the court held that the vessel was unseaworthy because the shipowner did not make sure
that his engineers knew everything about the vessel.

22- Ibid, at p. 186. We can see that Mr Justice McNair used the test introduced by Carver on Carriage by Sea, and used in McFadden
v. Blue Star Line, [1905] 1 K.B. 697.

23- Bradley v. Federa Steam Navigation, (1926) 24 LI. L. Rep. 446.
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shipowner supplied a seaworthy vessel and the damage of the cargo was not due to

unseaworthiness*,

Consequently, in deciding the seaworthiness of the vessel the court must take into
account the existing practice, knowledge and technology available to the shipping
industry at the time of the incident; the knowledge of hindsight should not be taken into
consideration. But once the new practice, knowledge or technology proves o offer a
safer environment to the vessd, its crew and the cargo, and becomes widely used and
acceptable, if the ship was not then fitted with such equipment it can be considered
unseaworthy?.

For instance in 1960 it was not necessary, in order for the vessel to be seaworthy, to
have on board radar or loran and at that time a vessel was considered to be seaworthy
even if she did not have them?® The District Judge of Oregon stated that “there is no
worldwide or American practice or custom with reference to the use of radar or loran as
aids to navigation”?’ but a few years later the use of radar and such equipment became
essential and the nonrexistence of such equipment on board the vessel made her

unseaworthy?.

24- Ibid, Lord Justice Bankes stated at p. 448 “ Assuming for the present purpose that the conclusion of the scientistson thispoint is
correct, | am satisfied that upon the existing state of knowledge, and with the result of part experience to guide them, thereisno
ground for imputing to the shipownersin the present case any want of care in reference to the provision of ventilation in the holds
of the Northumberland during the voyage in question. The charge of negligence therefore fails, and Branson, J., in my opinion,
was right in so holding. In my opinion the charge of unseaworthiness aso fails. The defendants no doubt undertook that the
Northumberland should be reasonably fit for the carriage of apples, but if she was fitted with sufficient means for providing the
necessary amount of ventilation in the holds and spaces in which the apples were carried, she did not become unseaworthy
because those means were not used”.

25- Ibid, at p. 454-455. Lord Justice Scrutton. Seaaso Virginia Co. v. Norfolk Shipping Co., 17 Com. Cas. 277, & p. 278

26- Tetley, Marine Cargo Claims, 4th edition (to be published March, 2008). The source was taken from Tetley's web page at
http://tetley.law.mcgill.calmaritime/ch15.pdf on 11/06/2003.at p. 31.

27 - President of Indiav. West Coast S.S. Co. (S.S. Portland Trader), [1963] 2 Lloyd's Rep. 278 at p. 281. The Court added:
"advancesin science, as such, do not make one seaworthy ship unseaworthy... ships which were well built in their time might still
carry cargd unless they became so clearly out of fashion as to be an anachronism.” Upheld in appeal, 327 F.2d 638, 1975 AMC
2259 at p. 2568 (9 Cir. 1964). The source of this case was taken from Tetley ibid.

28- In Irish Spruce (Irish Shipping Ltd. Lim. Procs.) 1975 AMC 2259 at p. 2568 (S.D. N.Y. 1975); reversed in appeal on other
grounds, 548 F.2d 56, 1977 AMC 780 (2 Cir. 1977). "there has been ajudicial reluctance to find that the failure to employ the
major electronic navigational aids (even radar which is dmost universally used by seagoing and coastwise vessels of al sizes)
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e. Seaworthiness of the vessel and its equipmert

The main obligation on the carrier is to ensure that the vessel and its equipment are
in good order and condition before and at the beginning of the voyage. This would
include the carrier making sure that the vessel’s engine and equipment are in full
working order before and at the beginning of the voyage. Therefore, he should carry out
an inspection to make sure that everything is in working order, and furthermore, if a
surveyor recommends certain repair work to be done then he must insure that these

repairs are carried out.

The carrier should aso ensure that his vessel is supplied with the necessary
equipment to ensure the safe navigation of the vessel; e.g. radar, satellite navigation. In
addition he should ensure that the vessel is provided with the equipment necessary for
the safe delivery of the cargo; e.g. refrigeration, ventilation ... etc as will be seen later.
But as was shownearlier, the carrier is not required to provide his vessel with the latest
technology as long as it has not become widely used or proved to be essentia for the

increasing safety of navigation?®.

Consequently it is the carrier’s responsibility to ensure that the vessel and its
equipment are in full working order, or else to prove that he, his servants, agents, or an
independent contractor exercised due diligence to make the vessel seaworthy, and that
the defects which caused the loss or damage were not discoverable even with the help of
competent prudent experts. However, the latter situation with regard to the exercise of
diligence will not apply where the carrier’s obligation to provide a seaworthy vessdl is
an absolute one, because in this case the vessel must be seaworthy and if she was not

then the carrier will automatically be in breach of his obligatior™®

congtitutes an unseaworthy condition, athough the courts have been willing to consider the inoperability of radar aboard as
unseaworthiness." cited in Tetley, ibid.

29- Bradley v. Federd Steam Navigation, (1926) 24 LI. L. Rep. 446, at p. 454-455, Virginia Co. v. Norfolk Shipping Co., 17 Com.
Cas. 277, a p. 278. See Tetley, supra.

30- Stedl v. State Line Steamship Co, (1877) 3 App Cas 72 at p. 86. Kopitoff v. Wilson and Others, (1875-76) L.R. 1 Q.B.D. 377.
Cohnv. Davidson, (1876-77) L.R. 2 Q.B.D. 455. The West Cock, [1911] P. 23, and CA [1911] P. 208. Robertson v. The Amazon
Tug and Lighterage Company, (1880-81) L.R. 7 Q.B.D. 598.
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f. The ISM Code

In line with improving the safety of navigation and environmental protection a new
code, The International Safety Management Code (ISM), was introduced, and was
incorporated into Safety of Life a Sea (SOLAS) Convention under Chapter IX. It
became compulsory for this code to be applied by those vessels described in the Code
which carry the flags of the member states to the Convention.

The Code aims at improving Maritime Safety by introducing a series of measures to
ensure that vessels are kept up to certain standards. Such measures include maintenance
and testing of the vessel and its equipment, and carrying out regular audits to make sure
that the vessel is constantly in compliance with the Code. In exchange the vessel and the
owning company will be provided with appropriate certificates to prove that the vessel is
in compliance with the requirement of the Code.

In spite of the fact that the ISM Code is not part of the Hague/Hague-Visby or
Hamburg Rules, it will still be compulsory for al the vessels carrying the Flags of the
member states of SOLAS. As a result of the Code, both parties to the Contract of
Carriage will be able to prove whether the vessel was seaworthy or not, thanks to the
compulsory detailed documentation of all incidents and procedures taken by the
Company, Designated Person, Master and crew to make the vessel comply with the
Code. Further discussion about the ISM Code will follow in the second part of this
study.

2 _Human Seaworthiness

This is another important factor with regard to \essels seaworthiness. In fact most
marine accidents can be, in one way or another, traced back to human errors. A report
commissioned by the Marine Directorate of the Department of Transport entitled “The

Human Element in Shipping Casualties’ found that the Human Element was present in a
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large proportion of Marine Casualties: it was present in 90 per cent of collisons and

groundings, and in more than 75 per cent of contacts and fire/explosions™.

Even though the ship is physically seaworthy, it might not have sufficient or
competent crew, and this could increase the possibility of its being involved in an
accident that could lead to damage or loss of the cargo, human casualties or loss of
property. Consequently, it is the carrier who has to make sure that his vessdl is provided
with a sufficient number of trained, competent crew. He also has an obligation to make
sure that they know about the specification or any special requirements of the vessel,
because a competent crew might still be unable to navigate the vessel safely if managing
her needed special knowledge regarding one of its particularities which, if no one knew
about, it might expose the vessel to danger®.

Thefollowing sections deal with different aspects of Human Seaworthiness.

a. Seaworthiness and Competence of the crew

In order for the shipowner to satisfy the requirement of seaworthiness he must
employ a competent crew; special attention should be given to the recruiting of the
master and the engineers, as the management of the vessel is their responsibility. A
competent crew means that the staff are familiar with the vessel and its equipment and

able to deal with any problem that may arise during the voyage®*.

Furthermore, it is important to know how a candidate for employment as crew might
behave in a particular situation and how he would manage emergencies which the vessel
might face during the course of its voyage. That is because “competence includes the

ability to deal with an emergency Situation: such a situation might only occur mary

31- The Human Element in Shipping Casualties, report commissioned by the Marine Directorate of the Department of Transport the
report is based on research carried out by Tavistock Institute of Human Relations. The report was edited by D.T. Bryant. HMSO
ISBN 0 11 551004 4. 1991, at p.2. The Guidelines on the application of the IMO Internationa Safety Management Code,
Published by ISC and I SF in 1994, saysthat statistics shows that 80% of Marine Accidents are caused by human error but the act
or omission of ahuman being playsapart in any virtually every accident, p. 3.

32- The Schwan, [1908] P. 356. Manifest Shipping & Co. Ltd. v. UniPolaris Insurance Co. Ltd. and la Réunion Europeene, (The
Star Sea), [1997] 1 Lloyd's Rep. 360. The Farrandoc, [1967] 1 Lloyd's Rep. 232. Papera Traders Co. Ltd. and Othersv. Hyundai
Merchant Marine Co. Ltd. and Another, The"Eurasian Dream". [2002] 1 Lloyd's Rep. 719.

33-ibid.
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years after qualification” **. Furthermore, the carrier has to take notice of the captain’s or
engineers behaviour onboard the vessel because a master would not be competent to
control the ship if, for example, he was frequently drunk or ill as he would ot be able to
exercise his assigned duties®.

The test whether a person of the crew is competent or incompetent is an objective
one. The test is. would a fully competent (prudent) person be able to discover the
problem and resolve it? If the answer was yes and the engineer, for example, acted in the
same way as a prudent person would act, then he is competent, but if he did not act in
the same way then he is not™.

The competence of the crew would aso include their ability to handle the vessel on
board whichthey are employed to work, therefore, if a new member of the crew was not
familiar with the vessel this could affect hissher competence especially if there was not
sufficient means, e.g. ship manuals, for them familiarise themselves with the ship within
reasonable time. This would mean that, even if the crew had long experience and
training, their lack of specific information could mean that they are incompetent to
navigate a particular ship ®’.

34- Roger White, The Human Factor in Unseaworthiness Claims, LMCLQ, 1996, p. 24, & p. 25.

35- Moore and Another v. Lunn and Others. (1923) 15 LI. L. Rep. 155. Lord Justice Bankes stated at p. 156 “1 think that the learned
Judge has found, and in my opinion rightly found, that she was not seaworthy in that respect, and for the reason that the captain
and the chief engineer, at any rate, from the time the vessel ar rived in Mobile in the previous September, had both of them been
what | may call habitual drunkards’. The Makedonia, [1962] 1 Lloyd's Rep. 316, at p. 336.

36- The Roberta, (1938) 60 LI. L. Rep. 84. Lord Justice Greer at p. 86. Also the test was mentioned in The Hongkong Fir [1961] 1
Lloyd's Rep. 159, at p. 168 the test would apply in case of the Human Seaworthiness “Would a reasonably prudent owner,
knowing the relevant facts, have allowed this vessel to put to sea with this engine-room staff” by Salmon J. A. P. Stephen v.
Scottish Boatowners Mutual Insurance Association (The Talisman), [1989] 1 Lloyd's Rep. 535, at p. 539 “ The test is an objective
one, directed to ascertaining what an ordinarily competent fishing boat skipper might reasonably be expected to do in the same
circumstances’, by Lord Keith of Kinkel.

37- Standard Oil Company of New Y ork; v. Clan Line Steamers, Limited. [1924] A.C. 100. p. 120-121. Robin Hood Flour Mills,
Ltd. v. N. M. Paterson & Sons, Ltd., The Farrandoc), [1967] 1 Lloyd's Rep. 232. See dso The Schwan, [1908] P. 356. Papera
Traders Co. Ltd. and Others v. Hyundai Merchant Marine Co. Ltd. and Another, (The Eurasian Dream). [2002] 1 Lloyd's Rep.
719. Manifest Shipping Co. Ltd. v. Uni-Polaris Insurance Co. Ltd. and la Réunion Européene, (The Star Sea), [2001] 1 Lloyd's
Rep. 389.
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b. Seaworthiness and sufficient number of crew

The carrier must also employ on board his vessel an adequate number of crew in
order to be able to provide the required service and to ensure that, in an emergency,
there are enough seamen to carry out the emergency procedures®®. Therefore, if the
vessel sailed without a sufficient number of crew she would not be seaworthy and the

carrier would be in breach of his duty to provide a seaworthy vessel®,

For example, in the Hongkong Fir“°, the vessel was time chartered for a period of 24
months. During the journey from Liverpool to Osaka the vessel went off hire for 8 and
half weeks, then for another 15 weeks. The charterer claimed that the vessel was not
seaworthy in severa respects, inter alia, she was not manned sufficiently and the crew
were not competent. The court found that the engine-room crew numbers were
insufficient and they were not competent, and consequently the vessel was unseaworthy,
but such a breach was not enough to alow the charterer to repudiate the contract
although they were entitled to damages.

Additionally, if the shipowner provided his ship with an adequate number of crew,
but while she was loading or discharging or in an intermediate port one of them left the
vessel and did not come back, the carrier then has to replace the missing member of
crew as soon as possible, especialy if the role of the missing person was so important

that no one else can provide the same service*!,

38- Burnard & Alger, Ltd. v. Player & Co. (1928) 31 LI. L. Rep. 281. Inthiscasethe vessel met with bad weather which led to the
hatchway being uncovered and the cargo being damaged . The cargo owners claimed that the vessel was not seaworthy due to
insufficient manning and to non-attention to the adequate tightening of the wedges which held the battens holding the tarpaulinin
place over the hatches of the ship. The court found that the vessel was unseaworthy due to both causes and that the absence of one
of the ship mates made a difference which led to such aresult. p. 248

39- Hongkong Fir Shipping Company, Ltd. v. Kawasaki Kisen Kaisha, Ltd, [1961] 1 Lloyd's Rep. 159. [1961] 2 Lloyd's Rep. 478.
Burnard & Alger, Ltd. v. Player & Co. (1928) 31 LI. L. Rep. 281.

40- Hongkong Fir Shipping Company, Ltd. v. Kawasaki Kisen Kaisha, Ltd., The "Hongkong Fir", [1961] 1 Lloyd's Rep. 159. [1961]
2Lloyd'sRep. 478

41- Burnard & Alger, Ltd. v. Player & Co. (1928) 31 LI. L. Rep. 281. Where the chief officer left the vessel and did not return. His
presence was important on board and the ship sailed without him or without recruiting another one. the established number of the
crew was nine but the second engineer also €t and was found drowned so the vessel |eft with seven crew members instead of
nine and she turned out to be unseaworthy.
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c. Ignorance of the crew

In dealing with Human Seaworthiness it is important to distinguish between two
situations. The first is where the crew is incompetent to manage the ship; in this case the
vessel would automatically be unseaworthy*?. The other case is where the crew is
competent and has all the required skills but the carrier failed to communicate to them
certain key information about his vessel the awareness of which is important to avoid
endangering the ship, its crew and cargo. This latter could be referred to as ignorance of
the crew. The information in question is specific to a particular vessel. In this case the
master and the crew do not lack general competence but because they were not given
certain information about the vessel they will be incompetent to manage this particular
vessel. The carrier will be in breach of his obligation to provide a competent crew by not
informing them about such particularities and the vessel will be ‘inherently
unseaworthy’. In this case “There cannot be any difference in principle... between
disabling want of skill and disabling want of knowledge. Each equally renders the
master unfit and wnqualified to command, and therefore makes the ship he commands

unseaworthy”*3,

For example, In Standard Oil Company v. Clan Line Steamers**, the shipowner did
not communicate to the captain the information he received from the builders of the
ship, regarding the amount of water that should be kept in the ballast tanks and the best
way of loading the ship. The captain ordered the crew to empty two ballasting tanks, and
that led to the ship capsizing and consequently it was lost. The House of Lords said that
even a skilful and experienced captain would not have known this fact about the vessel
without instruction. Lord Atkinson stated:

“It is not disputed, | think, that a ship may be rendered unseaworthy by the inefficiency of the

master who commands her. Does not that principle apply where the master's inefficiency consists,
whatever his general efficiency may be, in his ignorance as to how his ship may, owing to the
peculiaritil%s of her structure, behave in circumstances likely to be met with on an ordinary ocean
voyage?”’

42- The Makedonia, [1962] 1 Lloyd's Rep. 316.
43- Standard Oil Company of New Y ork; v. Clan Line Steamers, Limited. [1924] A.C. 100. p. 120-121.

44- Standard Oil Company of New Y ork; v. Clan Line Steamers, Limited, ibid.
45- Standard Oil Company of New Y ork; v. Clan Line Steamers, Limited, ibid, at 120.
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In The Farrandoc®®, the shipowner engaged a second engineer after seeing his
certificates, but without making any further enquiry whether or not the engineer had
worked in the past on a ship of similar type. During the trip the engineer opered the
wrong vave during the pumping operation, allowing the water to enter the holds and
damage the cargo of wheat. The shipowner did not provide the engineer with a plan for
the engine-room piping system. The cargo owners claimed that the engineer was rot
competent. The court arrived at the decision that the engineer was not competent and the
owner did not exercise due diligence in employing competent crew and providing a

proper plan for the pipework, Mr. Justice Arthur |. Smithstated:

“Had such a plan been available it is reasonable to suppose that Humble (the engineer) would
have availed himself of it with the result that he would not have made the error of opening the wrong

valve’
d. Negligence of the crew or Incompetence

It is adso very important to distinguish between incompetence of the crew and the
negligence of the crew, as this has a very serious impact in cases where there was any
loss or damage. The Hague/Hague-Visby, and the Hamburg Rules set different results
for each of these cases.

Art 11 r 1and Art 1V r 1 of the Hague/Hague-Visby Rules provides

I11 r1 ‘The carrier shall be bound before and at the beginning of the voyage to exercise due
diligence to:

b) properly man, equip and supply the ship.

IV r1 “Neither the carrier nor the ship shall be liable for loss or damage arising or resulting from
unseaworthiness unless caused by want of due diligence on the part of the carrier to make the
ship seaworthy, and to secure that the ship is properly manned, equipped and supplied, and to
make the holds, refrigerating and cool chambers and all other parts of the ship in which goods are
carried fit and safe for their reception, carriage and preservation in accordance with the
provisions of paragraph 1 of Article Ill. Whenever loss or damage has resulted from
unseaworthiness the burden of proving the exercise of due diligence shall be on the carrier or
other person claiming exemption under this article.”

So if the shipowner did not fulfil this obligation by employing a competent crew and

aloss or damage occurs he will not be able to use the exceptions mentioned in Art 1V r2,

46- The Farrandoc, [1967] 1 Lloyd's Rep. 232. See aso The Schwan, [1908] P. 356.
47- TheFarrandoc, Ibid, at p. 235
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as the obligation to provide a seaworthy vessdl is an overriding obligation under the

Hague/Hague-Visby Rules*.

But if the cause of the loss has nothing to do with the unseaworthiness of the ship or
the failure to exercise of due diligence then the shipowner will be able to exempt himself
from the liability for the damage if it was a result of the negligence of the crew, using
the exception in Art IV r.2 (a)*°. But under the Hamb urg rules he will till be liable for
damages resulting from the negligence of the crew which means that the carrier, under

the Hamburg Rules, does not enjoy the same protection offered by Art IV r2 of the
Hague/Hague-Visby Rules.

Article 5 of the Hamburg Rules, uses different wording to refer to this duty. The
article states that:

“1_The carrier is liable for loss resulting from loss of or damage to the goods, as well as from
delay in delivery, if the occurrence which caused the loss, or damage or delay took place while
the goods were in his charge as defined in article 4, unless the carrier proves that he, his servants
or agents took all measures that could reasonably be required to avoid the occurrence and its
consequences.

4 (@) Thecarrierisliable:

(i) for loss of or damage to the goods or delay in delivery caused by fire, if the claimant
proves that the fire arose from fault or neglect on the part of the carrier, his servants or
agents;

(i) for such loss, damage or delay in delivery which is proved by the claimant to have
resulted from the fault or neglect of the carrier, his servants or agents, in taking all
measures that could reasonably be reguired to put out the fire and avoid or mitigate its
consequences’.

Under the Hamburg Rules the carrier will not be able to protect himself unless he
proves that there was no privity or fault on his part, or his servants or agents. This means
that both the negligence of the crew and their incompetence have the same effect on the
carrier, i.e. he will be responsible to the same extent regardless whether the cause was

negligence or incompetence.

There is a very fine line in distinguishing between negligence and incompetence of

the crew. A crew member will be competent if he has the knowledge, experience and

48- Maxine Footwear Co. Ltd. and Another v. Canadian Government Merchant Marine Ltd, [1959] A.C. 589.
49- Art1V r2. Neither the carrier nor the ship shall be responsible for loss or damage arising or resulting from:--
(a) Act, neglect, or default of the master, mariner, pilot, or the servants of the carrier in the navigation or in the management of
the ship.
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skills on how to operate the part of the ship for which he is responsible. On the other
hand, he will not be competent if he “does not possess the level of capability or skill to
be reasonably expected of an ordinary seaman of his rank”*°. Therefore, in the case of
incompetence the crew do not have the experience and the knowledge to exercise the
duties assigned to them to take the ship safely to its destination; because of this the ship
will be unseaworthy. But if the shipowner chose his crew with due care and made sure
that they had the required qualification, knowledge, experience...etc and provided a
vessel which had all the required equipment and documents, but the crew did not carry
out their duties responsibly, failing either to use the qualifications and knowledge they
have or to use the equipment provided properly so asto prevent any danger that the ship
might face, that would amount to negligence and not incompetence®. This can be clearly

found in Lord Blackburn’s statement:

“If, for example, this port was left unfastened, so that when any ordinary weather came on, and
the sea washed as high as the port, it would be sure to give way and the water come in, unless
something more was done--if in the inside the wheat had been piled up so high against it and covered
it, so that no one would ever see whether it had been so left or not, and so that if it had been found out
or thought of, it would have required a great deal of time and trouble (time above all) to remove the
cargo to get at it and fasten it--if that was found to be the case, ..., | can hardly imagine any jury
finding anything else than that a ship which sailed in that state did not sail in afit state to encounter
such perils of the sea as are reasonably to be expected in crossing the Atlantic. | think, on the other
hand, if this port had been, .... , open, and when they were sailing out under the lee of the shore
remaining open, but quite capable of being shut at a moment's notice as soon as the sea became in the
least degree rough, and in case a regular storm came on capable of being closed with a dead light--in
such a case as that no one could, with any prospect of success, ask any reasonable people, whether
they were ajury or Judges, to say that that made the vessel unfit to encounter the perils of the voyage,
because that thing could be set right in a few minutes, and there is always some warning before a
storm comes on, so that they would have plenty of time to put it al right, and it would have been put
right. If they did not put it right after such a warning, that would be negligence on the part of the
crew, and not unseaworthiness of the ship. But between these two extremes, which seem to me to be
self-evident cases as to what they would be, there may be agreat deal of difficulty in ascertaining how
it was here”.

50- Roger White, The Human Factor in Unseaworthiness Claims, LMCLQ 1995, 2 May 221-239, at p.223. Lord Ellenboroughin
Hunter v. Potts, (1815) 4 Camp. 203 Cited in the above article stated “[t]he crew must be adequate to discharge the usual duties
and to meet the usua dangersto which the ship is exposed”.

51- Steel et Al. v. The State Line Steamship Company, (1877-78) L.R. 3 App. Cas. 72. Lord Blackburn at p. 90-91. Also see Hedley
v. The Pinkney and Sons Steamship Company, Limited. [1892] 1 Q.B. 58, “A ship, which is properly equipped for encountering
the ordinary perils of the sea, does not become unseaworthy wit hin the above enactment, because the captain negligently omitsto
make use of part of her equipment” at p. 58.
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For instance, in Hedley v. The Pinkney and Sons Steamship®?, the ship was
seaworthy in all aspects to encounter the perils which she might face in her trip. The ship
had an opening in her ‘bulwarks for the purpose of gangway’ which was designed in
such a way that this opening could be closed with a movable railing which could be put
up or moved in a short time according to need. The vessel encountered a storm and one
of the crew fell overboard through the opening and drowned in the sea. During the trip,
and before the accident, one of the crew asked the ship’s mate whether he should put up
the railing or not but the mate said that there was no need for it. The captain also saw
that the rail was not in its place but he took no action. The wife of the deceased seaman
claimed that the ship was unseaworthy because the railing was not in its place. The court
held that the shipowner was not in breach of his duty to provide a seaworthy ship. Lord
Esher. M.R. stated®, “It was said that the Act means that the ship must be seaworthy
with regard to the safety of the crew or others on board. But that does not ater the fact
that ‘seaworthiness must relate to the condition of the vessd” and he said that in this
sense she was seaworthy®*. The court’s opinion thus was that there was negligence on
the part of the master not to put the rail on its place though he had sufficient time to do

so and that the vessel was seaworthy.

e. Mismanagement or Incompetence

In some cases a distinction should be drawn between the incompetence of the crew
and mismanagement of the vesseal or the failure to exercise due care. As has been shown,
in the case of incompetence the crew is not qualified to manage the vessel and to take it
safely to its destination. But in the case of mismanagement of the vessel the crew is
qualified and competent but they did not take proper care in handling the equipment or
apparatus with which the vessel has been provided, and in this case that would not

52- Hedley v. The Pinkney and Sons Steamship Company, Limited, [1892] 1 Q.B. 58.

53- Hedley v. The Pinkney and Sons Steamship Company, Limited, ibid, at p. 65-66. See also Mr. Justice Branson in F. C. Bradley
& Sons, Ltd. v. Federal Steam Navigation Company, Ltd. (1925) 22 LI. L. Rep. 424 &t p. 436.

54- Hedley v. The Pinkney and Sons Steamship Company, Limited, ibid, it was held in this case that “the ship being provided with
sufficient means of closing the opening readily available, the fact that such opening was unprotected at the time of the accident did
not make the ship unseaworthy within s. 5 of the above-mentioned Act; and therefore the shipowners were not liable to an action
for breach of the obligation created by that section.” at p. 58.
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indicate the unseaworthiness of the vessel but mismanagement, and the shipowner
would not be responsible if there was a clause in the contract that protected him against
such things®. Under the Hague/Hague-Visby Rules the carrier is protected against the
mismanagement of the vessel by virtue of Art 1V r2 (a).

In the latter case one should differentiate between a situation where the equipment is
provided for the service of the whole ship and one where the equipment was provided
for the service of the particular cargo shipped on board. In the first case, if such part of
the vessel was provided initially for the service of the vessel as a whole and not a
particular cargo, then the mismanagement of such part would be mismanagement of the
vessel as a whole. But in the second case, where the apparatus s provided for the
protection of a particular cargo shipped on board, the mismanagement of this part would
be mismanagement of this part alone, not the whole vessel and the loss of the cargo
would amount to the breach of the duty of care of the cargo referred to in Art 111 r2. But
in both of these cases the mismanagement would not amount to breach of the obligation

of seaworthiness®®.

f. The ISM Code and Human Seaworthiness

It was stated earlier that the ISM Code was introduced to deal with the issue of
safety on board the vessel and environmental protection. The code requires the ship
owning companies to introduce a Safety Management System (SMS) which deals, inter
alia, with the training of the crew, employment and making sure that all the crew on
board the vessal have access to all the information needed to manage the vessdl. And in
spite of the fact that the Code is not part of the Hague/Hague-Visby or Hamburg Rules,
it can be considered as a framework to give a guideline as to the best practice in making
the vessel seaworthy®’. The certificates required by the code can be considered part of

Documentary Seaworthiness.

55- Rowson v. Atlantic transport, [1903] 2 K.B. 666

56- Rowsonv. Atlantic Transport, Ibid, sea Vaughan WilliamsL.J. and Romer L.J.
57- The Eurasian Dream. [2002] 1 Lloyd's Rep. 719
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3_Documentary Factor

Even though the carrier might have provided a vessel that is physically seaworthy,
properly manned with competent and trained crew, the vessel might yet be unseaworthy.
The reason for that is the vessel must have on board certain documents to ensure its safe
sailing and compliance with both international and national rules and regulations. Such
documents are very important to enable the vessel to enter or leave ports, and might
include. ISM or ISPS documentation, documents relating to the cargo being carried,
documents related to its ability to sail, e.g. navigationa charts, or documents related to
the ship’s operation; e.g. ship plans... etc. Furthermore, it is not enough to provide the
vessel with these documents; the carrier or his agent must ensure that these documents

are updated on aregular basis.

Therefore, the vessal must be provided with the navigational documents needed for
the route she is going to take and ship plans. In addition if, the regulations in a specific
port bind ships to carry particular documents, then if the ship does not have such
documents this might affect its seaworthiness. Furthermore, if there was a certain
practice in the trade that the ship must have certain documents, then the vessel must
have them to be seaworthy®®. However, if the documents were of a type not usualy
carried on board the vessel, or usually issued to the carrier or the master, then not having
these documents will not affect the seaworthiness of the ship to proceed in her voyage,
unless the carrier knew these to be required at a particular port and that his vessel is
going to call at that port>®. In addition to that, the carrier has to provide a system for

keeping these documents up-to-date; otherwise he would be in breach of his duty.

The required documents can be divided into three categories. Frst are navigational
documents necessary for safe navigation. The second is ship’s plans; such documents are
important to show how the ship’s parts can be deadt with and operated without
compromising the safety of the vessel, her crew and cargo. The third category includes

58- Levy v. Cogterton, 4 Camp. 389, cited in Chellew Navigation Company, Ltd. v. A. R. Appelquist Kolimport, A.G. (1933) 45 LI.
L. Rep. 190, at p. 193
59- Chellew Navigation Company, Ltd. v. A. R. Appelquist Kolimport, A.G. (1933) 45 L. L. Rep. 190. Alfred C. Toepfer

Schiffahrtsgesellschaft G.M.B.H. v. Tossa Marine Co. Ltd. TossaMarine Co. Ltd. v. Alfred C. Toepfer Schiffahrtsgesellschaft
G.M.B.H., The"Derby", [1985] 2 Lloyd's Rep. 325.
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any other documents which are important for the vessel to be able to load, unload or sail
to its destination.

a. Navigational Documents

The ship must have on board sufficient up-to-date charts, sailing directions, lists of
lights, notices to mariners, tide tables and all other nautical publications necessary for
the intended voyage, which will allow her to navigate safely to her destination. These
documents are as important as any other equipment aboard the ship such as the compass
or radar, and it is the responsibility of the ship owner to make sure that his ship &
supplied with such documents®. Also the vessel must have the charts not only for the
route she is taking but also for aternative routes that she might need to take instead of
the origina one.

It was shown earlier that the shipowner can delegate the duty to provide a seaworthy
vessel to his agent or servant... etc, therefore, he can also delegate the duty of supplying
the vessel is documents to the master or an agent, but in this case he will still be
responsible if they fail to provide these documents or keep them up to date. Thisis
because the duty to provide a seaworthy vessel is a personal one and non-delegable®?.

The documents that the ship needs on board and which affect its seaworthiness vary
and depend on the circumstances of each case and depend on “the law of the vessdl's
flag or by the laws, regulations or lawful administrative practices of governmental or
local authorities at the vessel's port of call”®2.

For instance, in The Marion®®, the vessel was awaiting a berth on Teesside. The
master ordered the ship to anchor somewhere near the port of loading until a berth was
available, but he did not realize that the Ekofisk pipeline lay in this area, as he was

using an old chart, and as a result the pipeline was damaged . At the beginning of the

60- Grand Champion TankersLtd. v. Norpipe A/s and Others(TheMarion), [1982] 2 Lloyd's Rep. 52, p. 57. Mr. Justice SHEEN

61- Union of Indiav. N.V. Reederij Amsterdam, (The Amsteldlot), [1963] 2 LIoyd' s Rep 223. Riverstone Meat Company, Pty., Ltd.
v. Lancashire Shipping Company, Ltd., (TheMuncaster Castle) [1961] 1 Lloyd's Rep 57. W. Angliss and Company (Australia)
Proprietary, Limited v. Peninsular and Oriental Steam Navigation Company. [1927] 2 K.B. 456.

62- Alfred C. Toepfer Schiffahrtsgesellschaft G.M.B.H v. TossaMarine Co. Ltd. (The Derby), [1985] 2 LIoyd's Rep. 325, at p. 331.
63_TheMarion, Supra.
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voyage the master asked his assistant to bring the charts for the trip, and the assistant
picked an old one; however, if he had looked properly in the chart room he would have
realized that there were up-to-date charts. The shipowner’s agent delegated the matter of
updating the charts to the master, but did not check whether the master was using up-to-
date charts, or whether, if the master removed the old charts from the chart room, he also
did not establish a system to ensure that the charts were continuously updated. As a
result of this the court held that the vessel was unseaworthy due to lack of up-to-date

charts and the lack of a system to supervise this operation.

As a result the carrier is required to establish a system onboard his vessal/fleet to
ensure that all the navigational documents are updated and all the old ones have been
removed from the vessel. He can delegate this job to the master or an agent, but he will
still be responsible if his agent fails to do his job. One of the ISM Code requirements is
to ensure that all the documents on board the vessel are updated; moreover, the Code
requires the shipowner to create a monitoring system to ensure that al the old
documents have been removed from the chart room, and that the documents are up-dated
onaregular basis®.

b. Ship Plan

The vessal also must be supplied with a plan that shows how its parts work, such as
the pipes, fire extinguishing system, engines... etc, in order to be able to operate the ship
properly. This is very important because even though the seamen might not be
competent or have experience with a particular type of ship, and the shipowner did not
exercise due diligence to make the ship seaworthy regarding its men, the existence of
such plans might prevent its loss or at least reduce the possibility, as even though the
engineers or seamen might not have experience with a particular vessel they will be

able, by reading the manuals, to ensure that the vessel is operated in the proper way.

64- 1SM Code S.11. Guidelines on the application of the IMO International Safety Management Code, Published by ICS/ISF 1994
p. 21-22. The ISM does not specify the navigational documents, it dealswith all the documents on board the vessel.
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For example, In The Farrandoc®, the shipowner employed a second engineer on the
same day as the ship sailed. He saw the engineer’s certificate but he did not make any
inquires about his experience, or whether he had served on a vessal of smilar type to
The Farrandoc. The vessel did not have on board any plans for the engine-room piping
system and the shipowner did not attempt to orientate the engineer with the vessdl. In
order to stabilize the vessal at the plaintiff’s dock at Montreal, an order was given to fill
the number 2 tank with ballast water. However by mistake the engineer opened the
wrong valve, allowing seawater to get into cargo hold number 2. The court said that
even though the shipowner did not exercise due diligence in appointing the engineer,
Mr. Justice Arthur |. Smith stated that®® “had such a plan been available it is reasonable
to suppose that Humble (the engineer) would have availed himself of it with the result
that he would not have made the error of opening the wrong valve’. If the shipowner
wants to escape liability he has to prove that even if such a plan were provided, the loss
could not have been avoided®’.

Consequently, even though the crew was not competent or had insufficient
experience if the ship was provided with a plan that showed how some of its parts

operated, that might reduce the chance of damage or loss to her and the cargo onboard.

c. Other necessary Documents indirectly related to vessel seaworthiness

Sometimes the port authorities, or the flag state, or the rules and regulations
governing the Shipping Industry might require the vessel to carry certain documents
which are not related to the safety of navigation or the ship plans, and the vessal will not
be allowed to enter or leave the port, load or unload without presenting them. In this

case failing to provide such documentation might render her unseaworthy®®.

65- Robin Hood Flour Mills, Ltd. v. N. M. Paterson & Sons, Ltd., (The Farrandoc), [1967] 2 Lloyd's Rep. 276.

66- Robin Hood Flour Mills, Ltd. v. N. M. Paterson & Sons, Ltd., (The Farrandoc), [1967] 1 Lloyd's Rep. 232, at p. 235. The
Makedonia, [1962] 1 Lloyd's Rep. 316, at p. 338.

67- The Farrandoc, ibid.

68- For example the ISM Code requires that the vessel should have a Safety Management System, Document of Compliance and a
Safety Management Certificate. The International Ship and Port Facility Security Code (ISPS) further reguires the vessel to have
on board a Ship Security Plan, Continuous Synopsis Record, Ship Security Certificate, and alog of the last ten ports she visited
aong withthe security level she was operating on when visiting these ports. If the vessal does not have such documents especially
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For example, in The Madeline®®, the health authorities in the port of delivery,
Calcutta, demanded that the ship should obtain a deratisation certificate in order to be
able to trade and load cargo. The vessel was supposed to be delivered to the charterers
by May 10" 1957 but the fumigation of the vessl could not be finished before midnight
on May 10" and the certificate was obtained on May 12!". The charterers used their right
to cancel the charter because the vessel was not delivered ready by the cancellation date
and the carriers contested this. The court held in this case that the shipowner failed to
deliver the vessdl in a seaworthy condition by the delivery date, therefore he was in

breach of his duty and the charterers had the right to cancel the contract.

d. Other documents not related to vessel seaworthiness

Sometimes ships might be obliged to have some documents that do not in any way
affect the safety or fitness of the ship, the crew, the cargo or the property of other
people, but these documents should be kept because of the rules of a particular
organization or the regulations at the port of delivery/loading. In this case the abserce of
these documents, although not affecting the seaworthiness of the ship or its safety, might
yet prevent her from being allowed to load/unload or even leave/enter the port of
anchorage without presenting them. In this case, would not having these documents

cause the vessel to be unseaworthy and breach of the carrier’s obligation?

To answer this question it is necessary to distinguish between two situations. The
first isif the carrier knew or anticipated that his vessel would call at a port where such
documents are required, then he should provide his vessel with these documents to
prevent any delay or detention of his vessel, and the courts may consider failure to do so
as a breach of his obligation to provide a seaworthy vessel. This case could be regarded
as similar to the situation in the previous section. The second gituation is if the vessel
caled at a port without advance planning; i.e. for emergency repairs or because the
charterers decided suddenly to load ore cargo. Here the carrier had no means of

knowing that his vessel would call at such a port in order to arrange for such documents

the ISPS ones she might find great difficulty visiting getting into the ports to load or unload — if indeed it was permitted to get in
at all.
69- Cheikh BoutrosSelim El-Khoury and Othersv. Ceylon Shipping Lines, Ltd., (The Madeleine), [1967] 2 Lloyd's Rep. 224.
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and will not be in breach of his obligation. The latter situation would aso apply if the
carrier did not expect that the rules of a local, national or international organization ,
which norma apply to vessels carrying the flag d the county at which his vessd is
calling or the flag of certain countries, would apply to his vessel.

For instance, in The Derby’®, the vessel arrived at Leixoes in Portugal to discharge
its cargo. The International Transport Workers Federation (1.T.F) representative asked if
the ship had the |.T.F Blue Card, which is basically a certificate to ensure that the rate of
pay and the conditions of employment of the crew comply with the requirement of the
organization, but it has nothing to do with the safety of the ship, the crew or the cargo.
When the ITF found out that the vessel did not have such a document, it asked the
stevedores to stop unloading until they arrived at an agreement with the carriers. This
resulted in a delay in unloading and the charterers requested to take the vessel off hire
due to a breach of contract conditions and because the vessel was unseaworthy, due to
the lack of the documents. The court of appea held, affirming Mr. Hobhouse Js

decision, that the Blue Card has nothing to do with the safety of the ship and does not
affect its seaworthiness and fitness to proceed in her voyage, it stated:

“(1) the context in which the words "in every way fitted for the service", occurred showed that
these words related primarily to the physical state of the vessel; the warranty that the vessel was
seaworthy required the provision of a sufficient and competent crew to operate the vessel for the
purposes of the charter service and to that extent the words went beyond the physical state of the
vessel as such; but there was no basis for any enlargement of the scope of those words a warranty that
the rates of pay and conditions of employment of the crew must also comply with the requirements of
a self-appointed and extra-legal organization such as the |.T.F.; this was not the meaning which those
words could properly bear

(2) the scope of the words have also been held to cover the requirements that the vessel must
carry certain kinds of documents which were relevant to her seaworthiness or fitness to perform the
service for which the charter provided; the nature or description of such certificates which may be
required to be carried on board to render the vessel seaworthy depended on the circumstances but
there was no basis for holding that such certificates could properly be held to include documents other
than those which might be required by the law of the vessel's flag or by the laws, regulations or lawful
administrative practices of governmental or local authorities at the vessel's port of call; an I.T.F. blue
card did not fall within this category ....."

70- The Derby, [1985] 2 Lloyd's Rep. 325. at p. 331. See dso Compagnie Algerienne de Meunerie v. Katana Societa di Navigatione
Marittima, S.P.A, [1960] 2 Q.B. 115. in this case the Syrian authorities prevented the loading of the vessdl until the vessel got
permission to load, on the condition of proving that she did not call at any Isragli port which she failed to prove, and consequently

she was refused the permission to load. The court held that she was not unseaworthy, as this document has nothing to do with her
safety.
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In this case the parties to the contract of carriage expected that the ITF might
interfere and cause delay, and this is clear from the clauses they included in their
contract, but the court found thet the ITF document did not affect the seaworthiness of
the vessd and therefore there is no need to extend the meaning of seaworthiness to
include such documents. But this decision is debatable; in this case the parties expected
such interference and took certain measures to minimise its effect; i.e. the charterer
expected the risk and accept to take it, but what would be the situation if both parties did

not know about such documents?

It is the duty of the carrier, if he knows what ports his vessel will, to investigate the
rules and regulations of the port and any required documents and if he does not do so
and, as a result, his vessal is delayed then he will be in breach of his obligation.
Nevertheless, if visiting a particular port was not within the plan, and due to the lack of
documents the vessel was detained, the carrier will not be in breach of his duty because
he did not anticipate such a stop.

Furthermore, if the carrier knew that one of the ports the vessal would visit has rules,
regulations or a statutory instrument that the ship before leaving/entering should obtain a
particular clearance document, which has no effect except in this port, and he instructed
his master to obtain the document but the latter sailed without obtaining it, the carrier
will be responsible for such a breach, unless the master acted without his knowledge or

consent, and this act will not render the ship unseaworthy ™.

-Conclusion

In a nutshell, vessel seaworthiness includes three fundamental aspects, physica
fitness of the vessal, which includes the physical readiness of the vessd and its
equipment to undertake the voyage; human seaworthiness, a very important factor as
most marine incidents could be traced back to an error on the part of the carrier or his
crew, which includes ensuring the competence of the crew to deal with the vessel and its
equipment, and also extends to cover their readiness to deal with emergencies, e.g. fire

fighting training. Finally vessel seaworthiness covers the documentary element of

71- Wilsonv. Rankin, (1865-66) L.R. 1 Q.B. 162.
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seaworthiness, e.g. navigational charts, ship plans... etc. Once the vessel has satisfied

these three elements we can say that the vessdl is seaworthy.

However a vessal satisfying the above elements will be seaworthy but may not be
cargo worthy. This would leads on to the second aspect of seaworthiness which is cargo-

worthiness of the vessdl.

- Cargo Worthiness

It was shown earlier that the duty of the carrier to provide a seaworthy vessdl is
divided into two parts: The first one deals with the vessel’s physical seaworthiness, its
crew and documentation, while the second part deals with the ability of the vessel to
receive the cargo and deliver it to its final destination safely "2.The carrier not only
guarantees that the vessdl is seaworthy before and at the begnning of the voyage but
also “the warranty is that at the time the goods are put on board she is fit to receive them

and to encounter the ordinary perils that are likely to arise during the loading stage”’®.

Therefore, in addition to the obligation of the carrier to provide a vessel that is
seaworthy in terms of men, equipment and documents, he must provide a cargo-worthy
vessel in order to be able to discharge his duty to provide a seaworthy vessel, or in the
case of the Hague/Hague-Visby and the Hamburg Rules if the vessel was unseaworthy
he has to prove that he exercised due diligence. The duty to provide a cargo-worthy
vessel does not need to be expressly mentioned in the contract of carriage, as the duty to
provide a vessal that is fit to carry the cargo is part of the duty to provide a seaworthy
vessdl, this view was confirmed by along line of authorities as Lord Blackburn stated in,
Steel v. Sate Lineg:

72- Elder, Dempster and Company, Limited, and Others Appellants; v. Paterson, Zochonis and Company, Limited and Others,
[1924] A.C. 522, Viscount Cave at p 530.

73- McFadden v. Blue Star Line, [1905] 1 K.B. 697. Channell Jat p. 704

74- Stedl et Al. v. The State Line Steamship Company, (1877-78) L.R. 3 App. Cas. 72. Owners of Cargo on Maari King v. Hughes,
[1895] 2 QA .B. 550. In Rathbone Brothers & Co. v. D. Maciver, Sons & Co. [1903] 2 K.B. 378. Romer L.J. stated at p. 390 that:
“Itissaid that in thishill of lading the word "unseaworthiness' ought not to receive its ordinary meaning, but should be limited to
unfitness of the ship as a ship to meet the ordinary perils of navigation without special regard to the cargo. On full consideration, |
think it would not be right in this bill of lading to cut down in this way the meaning of the term "unseaworthiness." In the first
place, it isimportant to bear in mind that this word "unseaworthiness' is used in a mercantile document and by mercantile men,
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“I take it my Lords, to be quite clear, both in England and in Scotland, that where there is a
contract to carry goods in a ship, whether that contract is in the shape of abill of lading, or any other
form, there is a duty on the part of the person who furnishes or supplies that ship, or that ship's room,
unless something be stipulated which should prevent it, that the ship shall be fit for its purpose. That

is generally expressed by saying that it shall be seaworthy; and | think also in marine contracts,
contracts for sea carriage, that is what is properly called a "warranty," not merely that they should do
their best to make the ship fit, but that the ship should really be fit”.

The fact that seaworthiness is a combination of two factor, can mean that the vessel
is seaworthy with regards to physical, human and documentary seaworthiness but is
uncargo-worthy’® or vice versa, therefore if such a ship was delivered at the port of
loading, the fact that it is seaworthy in one respect but not the other will mean that the

carrier has failed to exercise his duty to make the vessel seaworthy.

Cargo-worthiness can be divided into two separate areas. The first is the general
cargo-worthiness that deals with the cargo-worthiness of any vessel for any kind of
cargo. The second is a special cargo-worthiness, meaning the fitness of the vessel to

receive a particular cargo.

It is also important to make a clear distinction between unfitness of the vessel to
receive the cargo and improper stowage that renders the vessel unseaworthy and the

stowage that damages the cargo but does not endanger the vessel itself.

1 General Cargo-worthiness

The carrier is obliged to provide a vessel that is fit to carry the contracted cargo in
order to be able to discharge his obligation to provide a seaworthy vessel. This general
cargo-worthiness will include preparing the holds to receive the cargo; this might
include disinfecting or fumigating the holds if the vessel was carrying infected cargo on

and it ought to receive its well-known meaning, unless there are other and overwhel ming condderations which compel the Court
to depart from that meaning. To my mind there is nothing in this bill of lading taken as a whole which prevents the Court from
giving to the word "unseaworthiness' its ordinary meaning. ... Such a limitation would practically take away from the term
"unseaworthiness' the whole of its meaning”. Ben Line Steamers Ltd. v. Pacific Steam Navigation Co, The Benlawers, [1989] 2
Lloyd's Rep. 51.

75- Read v. Page, [1927] 1 K.B. 743, Scrutton L.J. at p. 754. “A ship may be unfit to carry the contemplated cargo, because, for
instance, she has not sufficient means of ventilation, and yet be quite fit to make the contemplated voyage, asa ship”.
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the previous voyage '® or if the vessel was in a port known to be contaminated with some
disease. The carrier thus has to decontaminate his vessel before calling at another port
or start loading, especialy if the authorities of the next port of call are expected to ask
for such procedures’”. Also the holds must be in a seaworthy condition in away that will
not endanger the cargo i.e. the leakage of pipes or hatches’®. However, if the carrier did
take such procedures to make the vessd fit to receive the cargo, but did not have the
required certificates to prove this, that would not render the vessel unseaworthy if he can
prove without delay that he made all the required arrangements to make her so.
Furthermore, even if the carrier did not make such arrangements but unseaworthiness
could be remedied without delay and the carrier was able to arrange for that, then he will
not be in breach of his duty ™.

In addition, if there was a special practice in the trade that should be followed before
or during the loading operation in order to protect the cargo, then the carrier has to
follow such practice in order to discharge his duties. So If the ordinary practice in a
particular trade was that, before a particular cargo is loaded on board, a specific
precaution should be taken to prevent damage to or loss of the cargo, then if these
precautions are not taken, the ship will not be cargo-worthy, unless such precaution can
be taken after loading/sailing without delay or difficulties. For example, in the Gilroy,
Sons, & Co v. Price & Co®, a cargo of jute was shipped on board the vessel; however

76- Tattersall v. The National Steamship Company, Limited, (1883-84) LR 12 Q.B.D. 297. Cheikh Boutros Selim El-Khoury and
Othersv. Ceylon Shipping Lines, Ltd., (The Madeleine), [1967] 2 Lloyd's Rep. 224. The Tres Flores, [1973] 2 Lloyd's Rep. 247.
Mediterranean Freight Services Ltd. v. BP Qil International Ltd., (The Fiona), [1994] 2 Lloyd's Rep. 506.

77- Ciampaand Othersv. British India Steam Navigation Company, Limited, [1915] 2 K.B. 774.

78- Rathbone Brothers & Co. v. D. Maciver, Sons& Co, supra.

79- The Madeleine, supra. Hedley v. The Pinkney and Sons Steamship Company, Limited, [1892] 1 Q.B. 58. F. C. Bradley & Sons,
Ltd. v. Federa Steam Navigation Company, Ltd. (1925) 22 LI. L. Rep. 424 at p. 436. Moore and Another v. Lunn and Others,
(1923) 15 LI. L. Rep. 155.

80- Gilroy, Sons, & Cov. W. R. Price & Co, [1893] A.C. 56. Lord Herschell, L.C at p. 63. Hogarth v. Walker, [1899] 2 Q.B. 401.
Stedl et Al. v. The State Line Steamship Company, (1877-78) L.R. 3 App. Cas. 72. Lord Blackburn at p. 90-91 stated: “If, for
example, this port was left unfastened, so that when any ordinary weather came on, and the sea washed as high as the port, it
would be sure to give way and the water come in, unless something more was done-if in the inside the wheat had been piled up so
high against it and covered it, so that no one would ever see whether it had been so | eft or not, and so that if it had been found out
or thought of, it would have required agreat deal of time and trouble (time above dl) to remove the cargo to get at it and fasten it -
-if that was found to be the case, and it was found that at the time of sailing it was in that state, | can hardly imagine any jury
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the practice of the trade when shipping jute was to case the ppe of the port water-closet
before putting any cargo against it. However, in this case the pipe was not cased and the
cargo was loaded without leaving any space to get to the pipe and case it. During the
voyage the vessel met with heavy weather and the pip e broke under the heavy weight of
the cargo and water entered the cargo holds and damaged the jute. The House of Lord,
reversing the decision of the Court of Session, found out that the vessel was not
seaworthy because the pipe was not cased and it was not possible to case it without
moving a considerable amount of cargo and this could not have been done quickly. Lord
Watson found that®':

“The defect in the fittings of the Tilkhurst, which was the occasion of injury to her cargo, existed
before she left Chittagong. That circumstance might not be sufficient to shew that she was
unseaworthy so long as it could be reasonably suggested or inferred that the pipe could have been
cased immediately, at any moment, without considerable trouble. But any such suggestion or
inference is excluded by the express findings that, according to the usual practice of jute-carrying
vessels, the pipe ought to have been cased before the vessel sailed, and that during the voyage the

pipe was neither visible nor accessible without the removal of part of the cargo.”
Furthermore, where the contract of carriage gives the shipper the right to chose

between different ranges of cargoes, the shipowner has to provide a vessel that can take
safely and be able to handle any of these cargoes ard if a specia arrangement has to be
taken he should make appropriate arrangements before delivering the vessel at the port
of loading, i.e. in Santon v. Richardson®? the cargo owner had the right to chose
between a range of cargoes. wheat, sugar and barley without any qualification apart
from putting a different freight rate for each type of cargo. In this case the cargo-owner
provided a cargo of wet sugar for which the contract provided a specia freight rate.

However, the vessel’s pumps which were used to pump out moisture from the cargo,
were not able to handle the moisture from the sugar and the ordinary leakage from the
ship and more pumps needed to be installed which would have required a considerable
amount of time to do. The shipowner was in breach of his duty to provide seaworthy
vessal. This led to the unloading of the cargo of sugar and the time charterer refused to

finding anything el se than that a ship which sailed in that state did not sail in afit state to encounter such perils of the seaas are
reasonably to be expected in crossing the Atlantic.”

81- Gilroy, Sons, & Cov. W. R. Price& Co, ibid, at p 66-67.

82- Stanton v. Richardson, (1871-72) L.R. 7 C.P. 421.
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load any more cargo. The Court of Common Plea found that the vessel was not fit to

carry the cargo and it could have not been made so in a reasonable time®?.

Finally, the carrier must ensure that the existence of a particular cargo on board
would not endanger any other cargo on board. For example, in the Kapitan Sakharov®*, a
dangerous cargo was loaded on the vessel’s deck. However the owners of the cargo
failed to declare the dangerous nature of the cargo. Also, the carrier loaded under the
deck a highly inflammable cargo that needed proper ventilation to ensure that the vapour
of the inflammable cargo was extracted instantly to reduce the risk of explosion, but the
carrier did not make provisioned for ventilation on his vessel. During the voyage the
dangerous cargo on board exploded. As aresult the vessel’s deck cracked and the fire
spread to the holds and the inflammable cargo exploded, and consequently, the vessel
sank. The cargo-owners claimed that the vessel was not seaworthy because the carrier
had on board dangerous cargo and because the vessel did not have a ventilation system.
The court decided that there was no want of due diligence on the part of the carrier with
regard to the cargo stored on deck because its owner’s failed to declare its nature, but
that the vessel would not have sunk had it had a ventilation system to extract the vapour
of the inflammable cargo, or if the carrier refused to load it the damage would have been
restricted to the deck cargo only, and in this regard the carrier failed to exercise due
diligence in stowing the cargo. Mr Clarke J. Held ®° that:

“The initial explosion occurred in undeclared and dangerous cargo in a DSR container stored on

deck on hatch 3; the stowage of that cargo had rendered the vessel unseaworthy though not because of
any lack of due diligence by NSC; the explosion and resultant fire on deck caused damage to part of

83- Stanton v. Richardson, ibid. the decision of this court was confirmed by the Exchequer Chamber, (1873-74) L.R. 9 C.P. 390. See
aso The Benlawers, [1989] 2 Lloyd's Rep. 51. “The words "any permissible cargo” are there as part of the contract and the onions
were apermissible cargo. It isnot part of the shipowners' case that there was any breach of the charter-party on the part of thetime
charterers, nor isit apart of their case that the onions were anything other than alegitimate cargo. The position thereforeisthat if
it isapermitted cargo then the shipowners must be prepared to do whatever is necessary to carry the cargo safely.... If the owners
had wanted to make special provision for a cargo of onions or if they were to advance a case that it was exceptional or unusual
cargo, then they might have done so. But the cargo of onions was not such a cargo and there was no specia provision in this
charter-party. If ownerswish adifferent result, they must limit the cargoes which may be carried under the charter -party. If they
expressly exclude such cargoes then there will be no risk of their having any liability to cargo interests in respect of such cargoes
and, indeed, shipping such a cargo will be abreach of the charter-party.” per Mr. Justice Hobhouse at p. 60, 61.

84- Northern Shipping Co. v. Deutsche Seereederei G.M.B.H. and Others (The Kapitan Sakharov), [2000] 2 Lloyd's Rep. 255.

85- T he Kapitan Sakharov, ibid, at 255. The Court of Appeal upheld Clarke’ s J decision, [2000] 2 Lloyd's Rep. 255, at p. 263,265,
and 275. The Thorsa, [1916] P. 257.
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the ship and part of the cargo and were an effective cause of the sinking and loss of the vessel and
most of the cargo; however that would not have caused those further losses if NSC had not stowed
CYL's isopentane below deck, and this stowage had rendered the vessel unseaworthy and was due to
NSC's lack of due diligence; it contributed to the fire below deck and explosion of one or both of the
diesel tanks and was a further effective cause of the loss of the vessel and most of the cargo”

2 Special Cargoes

In addition D the duty of the carrier to provide a vessel that is cargo-worthy in
genera, there is a duty on the carrier to provide his vessal with specia equipment if the
contracted cargo needed such arrangements and failing to do so will be considered as
failing to provide a seaworthy vessel.

For example, if the cargo to be carried was frozen meat, the shipowner must provide
a vessal that has refrigeration machinery installed and has to make sure that the
machinery is working properly. The existence of such machinery is not enough if it was

not working properly®®.

For example, in The Owners of Cargo on Ship Maori King®’, the bill of lading stated
that it isa‘Refrigerator bill’ and the cargo was described as hard frozen mutton shipped
in apparent good order and cordition. The meat arrived in a damaged condition due to
the failure of the refrigeration machinery. The shipowner claimed that the exclusion
clause protected him from responsibility. But the court’s approach was that, due to the
circumstances surrounding the shipment, there was an implied obligation that the vessel
was fitted with refrigeration machinery, because of the phrase ‘Refrigerator Bill’, thus
allowing her to carry the contracted goods. This implied obligation aso includes an
expectation that the machinery should be in a fit condition at the start of the voyage
because the mere existence of it without being in working order would be of no use.
Lord Esher M.R. stated®®;

“Now, the bill of lading is headed "Refrigerator bill," and those words must have some meaning.
In my opinion, the necessary meaning of that heading, when you know the circumstances, isthat there
is refrigerating machinery on board the ship for the purpose of keeping frozen the meat which is
shipped in a frozen state... An obligation, therefore, is to be implied from the bill of lading to have
such machinery on board for the purpose of receiving the frozen meat; and the implication arises in

86- Owners of Cargo on Ship "Maori King" v. Hughes, [1895] 2 Q.B. 550. Rowson v. Atlantic Transp ort Company, Limited, [1903]
2K.B. 666.

87- Owners of Cargo on Ship “Maori King” v. Hughes, ibid.
88- Owners of Cargo on Ship “Maori King” v. Hughes, ibid, Lord Esher M.R.
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the way in which all implications are made by law, and the only way in which they can be made,
namely, that the Court can see that the implied obligation must have been in the contemplation and
intention of both parties to the contract... Therefore both parties must have contemplated, if they
thought about it at all, that there should be such machinery on board the ship. If, however, the

machinery will not work it isuseless: it is the same thing asif there were none”.

Also if the carrier contracted with the shipper to carry valuable cargo, such as gold,
both parties could expect that such cargo would need a special room to keep it safe, i.e. a
room that is ‘ constructed as reasonably fit to resist thieves', and in this case there will be
an implied obligation that such room exist on board or that the vessel is going to be
fitted with one before loading. Therefore, if the vessel was delivered without the special

arrangement for such cargo then the vessel will be unseaworthy?®.

3_Unseaworthiness or Bad Stowage

Unseaworthiness might arise either by a defect in the ship itself, its equipment, its
crew or documentation. Alternatively it can be uncargo-worthy because the holds were
not clean or the vessel was not provided with special machinery or equipment to handle
particular cargo. However, sometimes the vessel might be seaworthy and cargo- worthy
but when the cargo was loaded on board it was stowed in a way that affected her
seaworthiness and made her unseaworthy and such cause for unseaworthiness can be
caled ‘Bad Stowage'. There is a difference between uncargo-worthiness and

unseaworthiness resulting from bad stowage.

In the case of uncargo-worthiness the vessel is either unable to receive the cargo at
al or if the cargo was shipped on board it will be lost or arrives in a damaged condition
because the vessdl is not cargo-worthy on loading and at the beginning of the voyage,
e.g. refrigerating machinery is not working, or there is leakage in the hold pipes which

existed before loading, or the ship has no proper tackle to put the cargo onboard ®°.

But in the case of bad stowage the vessal herself is seaworthy and able to receive the
contracted cargo but bad stowage rendered her unseaworthy or damaged the cargo.
Therefore, bad stowage might have one of two effects. It might affect the safety of the

89- Queendand National Bank Limited v. Peninsular and Oriental Steam Navigation Company, [1898] 1 Q.B. 567.

90- Madras Electric Supply Company v. P. & O. Steam Navigation Company, (1923) 16 LI. L. Rep. 240. PARSONS Corporation &
6 ORSV CV Scheepvaartonderneming Happy Ranger, the ‘ Happy Ranger’, [2006] EWHC 122.
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vessel rendering her unseaworthy. Alternatively it might affed the safety of the cargo
without endangering the safety of the vessel®® and in this case the responsibility for the
damage or loss would be on the party responsible for the stowing operation. This might
be the shipper or the carrier or even an independent third party.

a. Bad stowage which affect the safety of the vessel

In this case the carrier provides a seaworthy vessel which is appropriate to carry the
contracted cargo, but bad stowage of the cargo affects the safety of the vessel and
renders her unseaworthy. Therefore, if the carrier was the one responsible for the loading
and stowing operation he would be liable for breaching the obligation of
seaworthiness®. Also, even if loading and stowing duties were transferred to the
charterer/cargo-owner the master is till obliged to supervise such operation and to
intervene when stowage can affect the seaworthiness of his vessal, as he is the one to
know what might affect its stability, and if he fals to do so the carrier would be in

breach of his duty to provide a seaworthy vessel or exercise due diligence®.

In Reed v. Page®™, a barge was called to carry a cargo of wood pulp from the ship to
lighter it to a port down the river. The lighter, before the loading started, was in every
way seaworthy; during the loading operation the barge was overloaded with cargo.
Consequently, when she was waiting afloat to be towed, she sank and lost all the cargo.
The court of appeal said that the fact that the barge was overloaded made her

unseaworthy even though she was seaworthy at the beginning of the loading operation.

91- Elder, Dempster and Co mpany, Limited, and Others Appellants; v. Paterson, Zochonis and Company, Limited, [1924] A.C. 522.
Lord Sumner at p 562 “Bad stowage, which endangers the safety of the ship, may amount to unseaworthiness, of course, but bad
stowage, which affects nothing but the cargo damaged by it, is bad stowage and nothing more, and still leaves the ship seaworthy
for the adventure, even though the adventure be the carrying of that cargo”.

92- Ingram & Royle, Limited v. Services Maritimes du Tréport, [1913] 1 K.B. 538. Scrutton J. at p 543: “| have considered whether
this ship was unseaworthy on starting on her voyage. Bad stowage, which endangers the safety of the ship and cannot readily be
cured on the voyage, is unseaworthiness’. Also see above, The Kapitan Sakharov, [2000] 2 LIoyd's Rep. 255

93- Court Linev. Canadian Transport, (1940) 67 LI. L. Rep. 161, at p. 166 see also Lord Wright at p. 168, and Lord Porter at p.172.
Transocean Liners Reederei G.m.b.H. v. Euxine Shipping Co. Ltd., (The Imvros), [1999] 1 Lloyd's Rep. 848, at p.851. C.H.Z.
"Rolimpex" v. Eftavrysses Compania Naviera S.A. (the Panaghia Tinnou), [1986] 2 Lloyd's Rep. 586, at .591.

94- A. E. Reed and Company, Limited v. Page, Son and East, Limited, and Another, [1927] 1 K.B. 743. The Kapitan Sakharov,
[2000] 2 Lloyd's Rep. 255. Moore and Another v. Lunn and Others. (1923) 15 LI. L. Rep. 155. Ingram & Royle, Limited v.
Services Maritimes du Tréport, [1913] 1 K.B. 538. Kopitoff v. Wilson and Others, (1875-76) L.R. 1 Q.B.D.

59



The Legal Aspects of Seaworthiness Chapter Two
Current Law and Devel opment

Also in Ingram & Royle, Limited v. Services Maritimes du Tréport®®, the cargo
owner shipped his goods on board the vessel and the shipowner also loaded a cargo of
cases of metallic sodium saturated with petrol which was insufficiently packed and was
stowed with insufficient care. The vessel sailed in rough weather, the cases broke loose
and came into contact with water which resulted in many explosions and fire started
onboard; subsequently the cargo was lost by reason of fire. The court found that the
vessel was unseaworthy because bad stowage endangered her but the shipowner was
protected by the exception in S 502 of Merchant Shipping Act.

b. Bad stowage and the safety of the goods

If the bad stowage did not affect the safety of the vessel but only the safety of the
cargo and led to the loss of or damage to the cargo, then in this case the ship will not be
unseaworthy and the carrier will not be in breach of his duty to exercise due diligence®,
although he might be in breach of his duty to supervise the loading and stowage
operation or his duty of care of the cargo while on board his vessel if he was responsible

for the loading and stowing of the cargo®’.

For example, in of Elder Dempster v. Paterson, Zochonis®, a cargo of palm oil casks
were loaded on board of a one deck ship and over the casks bags of palm kernels were
loaded, athough in such trade the practice was to use a tween-deck vessdl; but due to the
shortage of vessels the shipper had no other option but to hire a one deck vessel. When
the ship arrived at its destination it was found that the casks were damaged. Rowlatt. J.

95- Ingram & Royle, Limited v. Sevices Maritimes du Tréport, Limited, [1914] 1 K.B. 541. Also in Kopitoff v. Wilson, ibid, the
shipper delivered to the shipowner three armour plates, each of them weighing 18 tons or more; the armour plates were stowed by
the servants of the shipowner over a cargo of railway iron and secured by wooden shores. A few hours after sailing, the vessel
faced heavy weather and one of the armour -plates moved from its place to the vessel’ s side; consequently the vessel with its cargo
were lost. The court arrived atthe verdict that the vessel itself was in agood condition and seaworthy but due to the bad stowage
of the armour -plates it was rendered unseaworthy and that the loss was aresult of this bad stowage.

96- Elder, Dempster and Company, Limited, and Others Appéllants; v. Paterson, Zochonis and Company, Limited, [1924] A.C. 522,
p.561, Lord Sumner stated, “ Bad stowage, which endangers the safety of the ship, may amount to unseaworthiness, of course, but
bad stowage, which affects nothing but the cargo damaged by it, is bad stowage and nothing more, and still leaves the ship
seaworthy for the adventure, even though the adventure be the carrying of that cargo”.

97- Ismail v. Palish Ocean Lines, (The Ciechocinek) [1976] 1 Lloyd's Rep. 489.

98- Elder, Dempster and Co mpany, Limited, and Others Appellants; v. Paterson, Zochonis and Company, Limited, (1922) 12 LI. L.
Rep. 69. The Thorsa, [1916] P. 257.
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and the court of appeal®®, by majority, held that the ship was unseaworthy because she
was not a tween-deck ship, as the practice in the trade of the West African cost was to
use tween-deck vessels and that the carrier should have arranged for the vessel to be
converted to a tween-deck ship. But the House of Lords made it clear that the loss was
due to the heavy weight of the bags of palm kernels and that the ship was not
unseaworthy, because she was fit to receive the casks aone or without so many bags of
palm kernels being put on top of them, and the fact that the trade from west cost of
Africa habitually uses tweenrdeck ships, to carry the palm oil casks and the palm kernel

bags, does not make the provided ship unseaworthy. Lord Sumner stated that***

“One must distinguish between general fitness for what the nature of the trade requires and
fitnessto receive and carry aparticular cargo or part of acargo, tendered in the course of that trade. A
ship, which in a certain trade and in certain not improbable combinations of cargo offering in the
trade, has to shut out cargo and to sail less than a full ship, because if she takes the cargo offered she
will thereby damage other cargo already loaded, is pro tanto an unprofitable ship. Sheis not as good a
freight earner as she might be. For the cargo, however, that she does carry, without sacrificing it to
enable her owners to carry more cago and so earn more freight, she is perfectly fitted and quite
seaworthy. All that can be said is that she might have paid better in another trade, or that another ship
differently built might have paid better in the same trade”

In The Aquacharm®, the vessel was loaded with a cargo of coal, and was supposed
to pass through the Panama Canal, but due to the way the cargo was loaded the vessel
exceeded the permitted draught and the canal authorities prevented her from passing and
hence the vessel was delayed for about 9 days. The cargo owner claimed that the vessel
was unseaworthy because she could not pass through the canal, but the court arrived at

the conclusion that the delay was due to the bad stowage of the cargo, not to its
unseaworthiness because the vessal was able to sail safely in the open seas.

99- Elder, Dempster and Company, Limited, and Others Appellants; v. Paterson, Zochonis and Company, Limited, ibid. [1923]1
K.B. 420.

100- Elder, Dempster and Company, Limited, and Others Appellants; v. Paterson, Zochonis and Company, Limited, [1924] A.C.
522, at p. 562.

101- Actis Co. Ltd. v. The Sanko Steamship Co. Ltd., (The Aquacharm), [1982] 1 LIoyd's Rep. 7.
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c. Bad Stowage caused by Shipper/Charterer/Cargo-owner and the safety of the vessel

Under common law it is the carrier’s, his agent’s or servants duty to carry out the
loading and stowage operation'®®. However, there is nothing in the law to prevent the
parties from agreeing to transfer this duty to the shipper/Charterer/Cargo-owner'%. But
in this case who would be responsible if the bad stowage lead to damaging the cargo and
affecting vessel seaworthiness?

i- Bad stowage caused by shipper/charterer/cargo-owner and cargo safety

In a recent case, the Jordan 11'% a cargo of stedl coils was loaded on board the
vessel by the shipper/charterer. The loading, stowing and discharging operation was
transferred to the cargp-owner in accordance with clause 17 of the charterparty. On
delivery it was discovered that the cargo was damaged due either to rough handling
while loading/unloading or to failure to provide dunnage, failure to secure the coils
and/or stacking them so that the bottom layers were excessively compressed. All these
operations were carried out by the cargo-owners/charterers. The House of Lords,
affirming the decisions of the courts below, was of the opinion that the carrier will not
be responsible for damage to the cargo resulting from loading/discharging or stowing
carried out by cargo-owner/shipper/charterer unless the damage resulted from want of
the carrier’ s duty of care to the cargo mentioned in the Hague/Hague Visby Rules Art 111
r 2 or if the loss or damage was a result of act or omission of the carrier, his servants or

agents according to Art 5r 1 and 4 of the Hamburg Rules.

It is important to mention that if the loading and stowing operation operations were
supposed to be carried out by the cargo-owners/shippers/charterers but under the

supervison and responsibility of the Master; then if the Master failed to supervise the

102- Pyrene Co. Ltd v. Scindia Steam Navigation Co. Ltd, [1954] 1 Lloyd's Rep 321; [1954] 2 Q.B. 402. Filikos Shipping
Corporation of Monroviav. Shipmair B.V., (The Filikos), [1983] 1 Lloyd' sRep 9.

103-the NY PE 1993 time charterparty in line 78 transfer the responsihility for loading and stowing to the charterers. See Court Line
v. Canadian Trnsport (1940) 67 LI.L.Rep 161.

104- Jindal Iron and Steel Co. Ltd. and Othersv. Idamic Solidarity Shipping Co. Jordan Inc., (The Jordan 1), [2005] 1 Lloyd's Rep.
57. Renton (G. H.) & Co. v. Palmyra Trading Corporation (The Caspiana), (H.L.) [1956] 2 Lloyd's Rep. 379; [1957] A.C. 149.

62



The Legal Aspects of Seaworthiness Chapter Two
Current Law and Devel opment

operation and as a result the cargo was lost or damaged then they. For example, in the

Ciechocinek %, clause 49 of the charterparty provided:

“Dunnaging and stowage instructions given by the charterers to be carefully followed but to be
executed under the supervision of the Master and he is to remain responsible for proper stowage and
dunnaging.”

A cargo of bags of potatoes was loaded and stowed on board the vessel in

accordance with the instructions of the cargo-owners brother, who had the authority to
do so in accordance with cl.49, and the master followed the instructions carefully after
the brother explained that the cargo was suitably packaged and as a result there was no
need for dunnage. On the vessel’s arrival to London half of the cargo was found
damaged, two third of the damage was a result of bad stowage and one third was due to
inherent vice in the cargo. The cargo-owners sued the carrier for the damage contending
that it resulted from improper stowage, and the carrier clamed that they followed the
instructions of the cargo-owner’s brother who was authorised by the virtue of cl.49 and
also that they were protected by the reason of variation of charterparty or by operation of
estoppel in their favour. The Court of Appeal arrived at the conclusion that the carrier
was protected from liability under different grounds: firstly, the master followed the
instructions of the cargo-owner’s brother, who was authorised to give instruction
according to cl.49, especially since the brother assured him that the cargo was suitably
packaged and there was no need for reason; secondly that the carrier was protected by
Art [l r2 of the Hague Rules which relieve him from responsibility for loss or damage
resulting from act or omission on the part of the charterer/cargo-owner or their
representative. Finally, the carrier could still be protected even if the master was
responsible, because the charterers were disentitled from their rights as this was a case of

estoppel by conduct®®.

ii- Bad stowage caused by shipper/charterer/cargo-owner and vessel safety

Even if the duty to load and stow the cargo is transferred to the cargo-

owners/charterers, the master has a duty to supervise the loading and stowing operations,

105- Ismail v. Polish Ocean Lines, (The Ciechocinek), [1976] 1 Lloyd's Rep. 489.
106- The Ciechocinek, ibid at p.490 and 494-501.
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even if the contract of carriage makes no provision for supervising the operation, in
order to ensure that this operation would not affect the safety and the fitness of the
vessel, and if this operation was going to affect the fitness and stability of the vessd
then the master has the right to interfere and stop that to protect the interest of the carrier
in Court Line v. Canadian Transport%’, Lord Atkin stated that%8:

“The supervision of the stowage by the captain isin any case a matter of course; he has in any
event to protect his ship from being made unseaworthy; and in other respects no doubt he has the right
tointerfere if he considers that the proposed stowage is likely to impose aliability upon his owners. If
it could be proved by the charterers that the bad stowage was caused only by the captain's orders, and
that their own proposed stowage would have caused no damage, no doubt they might escape liability.
But the reservation of the right of the captain to supervise, a right which in my opinion would have
existed even if not expressly reserved, has no effect whatever in relieving the charterers of their

primary duty to stow safely; any more than the stipulation that a builder in a building contract should
build under the supervision of the architect relieves the builder from duly performing the terms of his
contract.”

If the master fails to intervene when the loading and stowing is likely to affect the
fitness/seaworthiness of the vessel then he will be responsible for that and if the vessel
becomes unseaworthy the carrier would be in breach of his obligation to provided a

seaworthy vessel. Lord Porter in Court Line v. Canadian Transport, stated *°°:

“It may indeed be that in certain cases as, e.g., where the stability of the ship is concerned, the
master would be responsible for unseaworthiness of the ship and the stevedore would not. But in such

cases | think that any liability which could be established would be due to the fact that the master
would be expected to know what method of stowage would affect his ship's stability and what would
not, whereas the stevedores would not possess any such knowledge. It might be also that if it were
proved that the master had exercised his ri ghts of supervision and intervened in the stowage, again the
responsibility would be his and not the charterers.”

In a more recent case, The Kapitan Sakharov''°, the carrier loaded a cargo of
dangerous nature under deck. He knew about its nature and that it needed ventilation to
ensure that dangerous vapour released from the cargo would not stay in the holds in
order to avoid any explosion which would endanger the ship, her crew and other cargo.
On deck another cargo was loaded. The carrier knew nothing eout the nature of this

second cargo as the shipper failed to disclose it. The loading on deck was agreed with

107- Court Linev. Canadian Trnsport (1940) 67 LI.L.Rep 161.
108- Court Line v. Canadian Transport, ibid, at p. 166, see also Lord Wright at p. 168.

109- ibid, Lord Porter at p.172.
110- Northern Shipping Co. v. Deutsche Seereederel G.M.B.H. and Others, (The Kapitan Sakharov) [2000] 2 Lloyd's Rep. 255.
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the cargo owner and a special freight rate was agreed. During the voyage one of the
containers on deck exploded and fire spread below the deck which led to the explosion
of the cargo below deck. The court found that the initial explosion was caused by the
cargo on deck and that there was failure on the part of its owner to declare its dangerous
nature’!, however, the court also found that the vessel was unseaworthy due to the
failure of the carrier to provide sufficient means of ventilation to ensure that no vapour
remained in the holds'*?. Here the fault of the owners of the cargo on deck, by not
declaring its dangerous nature, endangered the safety of the vessel and had the carrier
been told about such nature he might taken certain precautions to ensure safe stowage of

the cargo.

The master has no obligations towards the charterers/cargo-owners if he does not
supervise the stowing operation, when the contract of carriage does not contain clause
obliging the master to supervise, and the right of the master to intervene when the
stowage can affect the safety of the vessel does not carry liability if the master does not
do so or relieves the charters from their liability. The right of the master to intervene
comes from the ‘overriding responsibility’ of the carrier to ensure the stability of the
VeSSQIll3.

Consequently, if the loss or damage resulted from bad stowage/loading or
discharging of the vessel carried out by the shipper/cargo-owner or charterer, the carrier
will not be responsible for such loss unless if the master was responsible for supervising
and giving advice on how the stowage and loading should be carried out, and he fails to
dothat or if the cargo-owners prove that there was want of duty of care on his part or his
servants or agents. Further, if the loading and stowing was supposed to be carried out by
the cargo-owners/charterers, and it was done so badly that it caused the vessdl to be
unseaworthy the carrier will be responsible for the loss or damage caused to the cargo as

the master, even if not expressly stated in the contract of carriage, should supervise the

111- The Kapitan Sakharov, ibid, at p.263, 275.

112- ibid.

113- Transocean Liners Reederel G.m.b.H. v. Euxine Shipping Co. Ltd., (The Imvros), [1999] 1 Lloyd's Rep. 848, at p.851. C.H.Z.
"Rolimpex" v. Eftavrysses Compania Naviera S.A. (the Panaghia Tinnou), [1986] 2 LIoyd's Rep. 586, at .591.
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operation and intervene when the stowage is going to affect the stability of the vessel, as

he has an overriding duty to ensure that.
d. Time at which the responsibility for the cargo passes to the carrier

i. under the Hague/Hague-Visby and the Hamburg Rules

It is worth mentioning that the responsibility for the cargo is trarsferred to the carrier
at different times depending on the type of the contract of carriage. Consequently, for
bills of lading or charterparties made subject for the Hague/Hague-Visby Rules carrier’s
responsibility starts at the time when the cargo is loaded on board and ends when it is
discharged, as Art 1 (e) states:

(e) "Carriage of goods" coversthe period from the time when the goods are loaded on to the time
they are discharged from the ship.

If these were made subject to the Hamburg Rules, the responsibility starts when the
carrier takes charge of the goods at the loading port and lasts until he delivers them at
the discharging port according to Art 4.

However the parties to a contract of carriage can extend this period beyond that to
start before bading or after loading, especialy if the carrier undertook to carry out
loading and discharging. For example, in Pyrene Company, Ltd. v. Scindia Steam
Navigation Company, Ltd.***, a cargo of six fire tenders was supposed to be shipped on
board the vessel. The shipper was supposed to deliver them to the dock side then the
carrier was going to load them on board the vessel using the ship tackles. During the
attempt to load one of the fire tenders, and while it was swinging above the ship rall, it
was dropped and fell into the water and became damaged, and the cargo owner sued the
carrier for damage. The carrier admitted responsibility but tried to limit his liability, but
the cargo-owners claimed that the protection of the 1924 Act incorporating Hague Rules
does not apply to this case as the damage occurred before the carrier took charge of the
cargo. The court did not take this contention and Mr J Devlin held that'*>:

“The phrase "shall properly and carefully load" may mean that the carrier shall load and that he

114- Pyrene Company, Ltd. v. Scindia Steam Navigation Company, Ltd., [1954] 1 Lloyd's Rep. 321
115- Pyrene Company, Ltd. v. Scindia Steam Navigation Company, Ltd, ibid, a p 322.
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shall do it properly and carefully: or that he shall do whatever loading he does properly and carefully.
The former interpretation perhaps fits the language more closely, but the latter may be more
consistent with the object of the Rules. Their object, asit is put, | think, correctly in Carver, 9th ed., p.
186, is to define not the scope of the contract service but the terms on which that service is to be

performed. The extent to which the carrier has to undertake the loading of the vessel may depend na
only upon different systems of law but upon the custom and practice of the port and the nature of the
cargo. It is difficult to believe that the Rules were intended to impose a universa rigidity in this
respect, or to deny freedom of contract to the carrier. The carrier is practically bound to play some
part in the loading and discharging, so that both operations are naturally included in those covered by
the contract of carriage. But | see no reason why the Rules should not |leave the parties free to
determine by their own contract the part which each has to play. On this view the whole contract of
carriage is subject to the Rules, but the extent to which loading and discharging are brought within the
carrier's obligationsis | eft to the parties themselves to decide.”

ii. In case of Voyage Charters

if the parties does not agree to the contrary, the common law implies atime at which
the cargo passes to the carrier which is ‘alongside’ the vessel, the shipper will bring the
cargo aong side the vessel and the carrier will take the responsibility from that timet'®,
unless the parties agrees to something elsg, i.e. if the cargo-owner is responsible for
loading unloading and stowing, in other words Free In and Out and Stow (FIOS) or Free
In and Out (FIO) for bulk cargo and oil*!’, or if the carrier take charge of the cargo when
it isin the port stores. This also would apply to the case of bill of lading if the parties
elect to do so.

iii. In case of time charters

In case of atime charterparty, if there is no agreement to the contrary the common
law implies an obligation on the carrier to Load, stow and discharge the cargo*® , which
means that the responsibility starts from the time the cargo-owner delivers the cargo and
puts it alongside the vessel. However, the parties can agree to the contrary; for example
the 1993 version of the NY PE time charter party makes the charterers responsible for all
the handling of the cargo, i.e. loading, stowing and discharging, and such operations will
be at their own risk, which mean that the carrier’s responsibility starts after such

operation finishes or before the time it starts™*®

116- John F Wilson, Carriage of Goods By Sea, 5th Ed, p 68

117- A. Meredith Jones & Co. Ltd. v. Vangemar Shipping Co. Ltd., (The Apostalis) (No. 2), [1999] 2 Lloyd's Rep 292.
118- TheFilikos, [1983] 1 Lloyd' s Rep 9.

119- Court Linev. Canadian Trnsport (1940) 67 L1.L.Rep 161.
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Conclusion

The carrier is under an obligation to exercise due diligence, or absolute obligation,
where the common law applies, to make the vessel seaworthy. This obligation consists
of two aspects: vessel seaworthiness and cargo-worthiness. The first aspect includes a
requirement that the vessel is physically capable of safe navigation and that it is
provided with appropriate equipment which guarantees the safety of the vessel and its
cargo and crew. Also the carrier has to ensure that his crew have the experience and
skills to manage the vessel and he has to provide them with training on a regular basis.
Finally the carrier has to ensure that the vessel has on board the appropriate documents
that the vessel might need on its voyage, i.e. navigational documents, ship plan... etc.
The second aspect of seaworthiness is to ensure the ability of the vessel to receive the
cargo and make sure that the cargo is stowed on board in a way that does not endanger
the safety of the vessdl.

Recently a new code was introduced to the shipping industry. The Code is the
International Safety Management Code (1SM). The Code was made part of the Safety of
Life at Sea Convention (SOLAS). Although the code was not made part of the
Hague/Hague-Visby or the Hamburg Rules the code can be considered as framework to
govern the behaviour of the prudent carrier. This means that if the carrier diligently
followed the requirement of the code he will be able to ensure that his vessd is
seaworthy at any time and not only before and at the beginning of the vessel, and he or
the cargo owner will be able to prove whether the vessel was seaworthy or not by
looking at the documentary evidence generated by the proper application of the I1ISM
Code.
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I ntroduction

The previous chapter discussed the relevance of seaworthiness and defined
seaworthiness as the fitness of the vessdl, in all respects, to encounter the ordinary perils
of the sea; that could be expected on her voyage, and deliver the cargo safely to its
destination™. A discussion of the aspects of seaworthiness, vessel seaworthiness and

cargo-worthiness, followed the definition.

However, in order to understand the importance of seaworthiness it is essential to
know the nature of the carrier’s duty to provide a seaworthy vessel, how such duty can
be found in the contract of carriage and, finally, when the carrier has to exercise his

duty. Therefore, this chapter will explore the issues mentioned above.

1_ A Seaworthy Vessel was defined in Mcfadden v Blue Star Line, [1905] 1 K.B. 697, asone that "must have that degree of fitness
which an ordinary careful and prudent owner would require his vessel to have at the commencement of her voyage having regard
to al the probable circumstances of it”, at p. 706. Also Kopitoff v Wilson (1876) 1 QBD 377 at p 380, provided thet the vessel
should be “fit to meet and undergo the perils of the sea and other incidental risks which of necessity she must be exposed in the

course of thevoyage”.
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Nature of the duty

The duty to provide a seaworthy vessel is a personal duty on the part of the carrier?.
The personal character of the duty is the same under common bw, the Hague/Hague-
Visby Rules and Hamburg Rules; what changes is the nature of the duty. Under common
law the duty is an absolute one, whereas the Hague/Hague-Visby and the Hamburg
Rules provide for a duty to exercise due diligence. In spite of this variation the
shipowner remains under an absolute duty where the Hague/Hague-Visby Rules or the
Hamburg Rules do not apply.

This section will consider the nature of the duty to provide a seaworthy vessel under

the common law, the Hague/Hague-Visby Rules and the Hamburg Rules.

- Absolute Obligation

The common bw obligation is a strict one which imposes on the carrier an absolute
duty to provide a seaworthy vessel, but this absolute duty does not mean that he has to
provide a perfect vessel. The carrier is not required to provide a vessal that can
withstand any kind of hazards during its voyage merely to provide avessel that isfit for
the purpose of the contracted voyage she is going to perform?, that is, he should furnish
avessel that can meet the ordinary perils of the sea she is likely to encounter, taking into
consideration the time of the voyage, the type of waters she is going to navigate through,
the type of the vessdl, the cargo she is going to carry and where the cargo is going to be
stowed. It is not enough for the shipowner to prove that he did his best to make her
seaworthy but it should be fit for the purpose. Lord Blackburn stated”:

2- Paterson Steamships Ltd v. Robin Hood Mills Ltd, (The Thordoc), (1937) 58 LI.L. Rep. 33 “"The condition " - that is, of the
exercise of due diligence to make a vessel seaworthy - "is not fulfilled merely because the shipowner is personaly diligent. The
condition requires that diligence shall in fact have been exercised by the shipowner or ly those whom he employs for the
purpose”, at p. 40.

3- President of Indiav. West Coast Steamship Co, [1963] 2 LIoyd's Rep. 278, Killenny. J. stated that the vessel required is “not an
accident-free-ship, nor an obligation to provide ship or gear which might withstand all conceivable hazards. ...the obligation,
athough absolute, means, nothing more or less than the duty to furnish a ship and equipment reasonably suitable for the intended
use or service” a p. 281

4- Stedl et Al. v. The State Line Steamship Company, (1877-78) L.R. 3 App. Cas. 72, at p.86. Kopitoff v. Wilson and Others, (1875-
76) L.R. 1Q.B.D 377. Field J stated that “We hold that, in whatever way a contract for the conveyance of merchandise be made,
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“... adso in marine contracts, contracts for sea carriage, that is what is properly called a
"warranty,” not merely that they should do their best to make the ship fit, but that the ship should
really befit.”

Consequently, if the carrier is in breach of his obligation, he would be responsible
whether he was at fault or not®, and it does not matter whether the defect was
discoverable by examination or not®. Lord Blackburn in Steel v. Sate Line’, explained

that this absolute duty means

“that where there is a contract to carry goods in a ship, whether that contract is in the shape of a
bill of lading, or any other form, there is a duty on the part of the person who furnishes or supplies
that ship, or that ship's room, unless something be stipulated which should prevent it, that the ship
shall befit for its purpose. That isgenerally expressed by saying that it shall be seaworthy” 8

Therefore, if the shipowner provided such a ship he would discharge his obligation
and would not be responsible for any loss, unless he was responsible on other grounds
such as breach of his duty to exercise due care for the cargo or in stowing the cargo®, etc.
However, even if the carrier supplied a vessel that was physically seaworthy and cargo-
seaworthy, he would still be responsible for any unseaworthy condition of the vessel
which resulted from bad stowage. For example, in the Kapitan Sakharov'®, the arrier
had a container vessel, Kapitan Sakharov. A cargo was loaded on the vessel’s deck, and
the owners of the cargo failed to declare its dangerous nature. In addition, the carrier
loaded a highly inflammable cargo below the deck, which needed ventilation in order to
extract the vapour it emitted, to reduce the danger of explosion. However the Kapitan
Sakharov was not supplied with any ventilation system. During the journey, the

dangerous cargo on deck exploded causing afire on board. The explosion dso caused

where there is no agreement to the contrary, the shipowner is, by the nature of the contract, impliedly and necessarily held to
warrant that the ship is good, and isin acondition to perform the voyage then about to be undertaken, or, in ordinary language, is
seaworthy, that is, fit to meet and undergo the perils of the sea and other incidental risks to which she must of necessity be
exposed in the course of the voyage” at p. 380. The Glenfruin (1885) Q.B.D 103

5_ Wilson, p. 9.

6- The Glenfruin,Supra, at p. 103. In this case there was a latent defect which rendered the vessel unseaworthy. The crank shaft
broke due to a latent defect in it resulting from aflaw in the welding. Although it was impossible to discover thislatent defect, the
court held that the carrier was not entitled to salvageand the protection of the exceptionsin the bill of lading because the vessel
was not seaworthy at thetime.

7- Stedl et Al. v. The State Line Steamship Company, (1877-78) L.R. 3 App. Cas. 72.

8- Sted et Al. v. The State Line Steamship Company, ibid, Lord Blackburn at p.86.

9- Lyonv. Mélls, (1804) 5 East 428.

10- Northern Shipping Co. v. Deutsche Seereederei G.M.B.H. and Others, (The Kapitan Sakharov ), [2000] 2 Lloyd's Rep. 255.
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the deck to crack so the fire spread to the hold in which the highly inflammable cargo

wasstored. This cargo exploded, the ship then sank and all the cargo on board was |ost.

The court arrived at the opinion that the cause of the fire was the undeclared cargo
loaded on deck and as the carrier had nothing to do with this, it did not interfere with his
obligation to exercise due diligence. Nevertheless, the vessel’s second explosion would
not have happened if the carrier had not loaded the highly inflammable cargo below the
vessal’s deck without providing ventilation for it, and because of that the carrier did fail
to exercise due diligence, and had the under-deck cargo not been there the vessel would
not have sunk. Mr. J Clarke held that:

“the initial explosion occurred in undeclared and dangerous cargo in a DSR container stored on
deck on hatch 3; the stowage of that cargo had rendered the vessel unseaworthy though not because of
any lack of due diligence by NSC; the explosion and resultant fire on deck caused damage to part of
the ship and part of the cargo and were an effective cause of the sinking and loss of the vessel and
most of the cargo; however that would not have caused those further losses if NSC had not stowed
CYL's isopentane below deck, and this stowage had rendered the vessel unseaworthy and was due to

NSC's lack of due diligence; it contributed to the fire below deck and explosion of one or bath of the
diesel tanks and was afurther effective cause of the loss of the vessel and most of the cargo.”

Consequently, the duty will extend to ensuring that there is no dangerous cargo on
board that could affect the safety of the vessel, its cargo and crew. This will evenextend

to ensuring that bad stowage will not rerder the vessel unseaworthy, as will be seen
later.

Although the duty is an absolute one, the carrier can exclude his liability for
providing an unseaworthy ship by including a proper exclusion clause in the contract of
carriage, aswill be shown below.

- Due Diligence

The concept of Due Diligence was introduced by the Harter Act in 18932, then the
Hague/Hague-Visby Rules and Hamburg Rules adopted it, and it became an inseparable
part of the obligation to provide a seaworthy vessel. This duty has a different nature

11- The Kapitan Sakharov, ibid, at p. 255 the court of Appeal confirmedthe decision of Mr J Clarke, at p.256.
12- Under the Act it was not a duty it was just used as a minimum requirement to ensure that the vessel was seaworthy, but the

carrier would not be able to limit hisliability of he failed to exercise this minimum requirement, consequently the due diligence
was more of a defence for the carrier. due diligence became an obligation with the introduction of Hague Rules
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from the absolute duty to provide a seaworthy vessal. And in order to understand the
effect of this duty it isimportant to define it.

The duty to exercise due diligence was firstly introduced by the US Harter Act 1893;
due to the need to find a balance between the carriers' and the cargo-owners' interests.
At that time the exercise of the duty was not a positive obligation but was a way for the
carriers to defend themselves should the cargo owners incur damage or loss. At a later
stage, the positive obligation to exercise due diligence was adopted by Hague/Hague-
Visby Rules Art 111 (1) and Art 1V (1)*3. By taking this approach, the absolute duty to
provide a seaworthy vessel was replaced by a duty to exercise due diligence'® and at that
point the obligation became a positive one which the carrier must exercise in order to
enjoy the protection of the Rules in Art IV r2. The absolute obligation will still be
applicable where the Rules do not apply, i.e. n case of charterparties, where common
law dtill applies, unless the parties agree otherwise. Also the Carriage of Goods by Sea
Act 1971 clearly expressed in S. 2(3) that “there shall not be implied in any contract for
the carriage of goods by sea to which the Rules apply by virtue of this Act any absolute
undertaking by the carrier of the goods to provide a seaworthy ship”. Hamburg Rules
adopted the same approach but did not use the &rm ‘due diligence’ but instead used the

term all ‘reasonable measures’ *°.

13- Article 11 r1. ‘The carrier shall be bound before and at the beginning of the voyage to exercise due diligenceto: (a) Make the
ship seaworthy; (b) Properly man, equip and supply the ship; (c) Make the holds, refrigerating and cool chambers, and all other
parts of the ship in which goods are carried, fit and safe for their reception, carriage and preservation’.

Art IV rl providesthat ‘Neither the carrier no the ship shall be liable for loss or damage arising or resulting from unseaworthiness

unless caused by want of due diligence on the part of the carrier to make the ship seaworthy, and to secure that the ship is properly

manned, equipped and supplied, and to make the holds, refrigerating and cool chambers and all other parts of the ship in which
goods are carried fit and safe for their reception, carriage and preservation in accordance with the provisions of paragraph 1 of Art

I11. Whenever loss or damage has resulted from unseaworthiness the burden of proving the exercise of due diligence shall be on

the carrier or the person claiming exemption under thisarticle’.

14- TheMuncaster Castle, [1961] 1 Lloyd' s Rep 57.

15- Article 5. Basis of liability:

1. The carrier isliable for loss resulting from loss of or damage to the goods, as well as from delay in delivery, if the occurrence
which caused the loss, damage or delay took place while the goods werein his charge as defined in article 4, unlessthe carrier
proves that he, his servants or agents took all measures that could reasonably be required to avoid the occurrence and its
consequences.

4. (a) The carrier isliable
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According to the new approach “The carrier will have some relief which, weighed in
the scaes, is not inconsiderable when contrasted with his previous commonlaw
position. He will be protected against latent defects, in the strict sense, in work done on
his ship, that is to say, defects not due to any negligent workmanship of repairers or
others employed by the repairers and, ...., against defects making for unseaworthinessin
the ship, however caused, before it became his ship, if these could not be discovered by

him, or competent experts employed by him, by the exercise of due diligence”. *

- Definition of Due Diligence

The Harter Act, the Hague/Hague-Visby and Hamburg Rules all mention the duty to
exercise due diligence without defining exactly what constitutes due diligence. So what

does Due Diligence means?

Tetley!” defined due diligence as a “ genuine, competent and reasonable effort of the
carrier to fulfil the obligations set out in subparagraph (a), (b) and (c) of Art 111 (1) of the
Hague or Hague-Visby Rules.

Some American cases defined due diligence as “not merely a praiseworthy or

sincere, though unsuccessful, effort, but such an intelligent and efficient attempt as shall

make it so [i.e. seaworthy], as far as diligence can secure it"*8.

(i) for loss of or damage to the goods or delay in delivery caused by fire, if the claimant proves that the fire arose from fault or
neglect on the part of the carrier, his servants or agents;

(ii) for such loss, damage or delay in delivery which is proved by the clamant to have resulted from the fault or neglect of the
carrier, his servants or agentsin taking all measures that could reasonably be required to put out the fire and avoid or mitigate
its consequences.

16- The Muncaster Castle, supra, Lord Keith of Avonholm, at p. 87

17- Professor William Tetley, Marine Cargo Claims 4 Ed, to be puplished in 2008, Chapter 15 Due Diligence to Make the Ship
Seaworthy at p. 34, taken from Prof Tetley’ sweb site: http://www.mcgill.ca/m aritimelaw/mec4th/. on 06/02/2006.

18- Growers Export Co. v. Canada Steamship Lines Ltd. (1918) 43 O.L.R. 330 at pp. 344-345 (Ont. S.C. App. Div.), upheld (1919)
59 S.C.R. 643 (Supr. C. of Can.). Seeadso C. Itoh & Co. (America) Inc. v. M/V Hans Leonhardt 719 F. Supp. 479 at p. 504, 1990
AMC 733 at p. 743 (E.D. La. 1989): “...such ameasure of prudence, activity, or assiduity, asis properly to be expected from, and
ordinarily exercised by, areasonable and prudent man under the particular circumstances; not measured by any absolute standard,
but depending on the relative facts of the special case.” See also Tuxpan Lim. Procs. 765 F. Supp. 1150 at p. 1179, 1991 AMC
2432 at p. 2445 (S.D. N.Y. 1991): whatever areasonably competent vessel owner would do under the circumstances. Theabove
casesarecited in Tetley, ibid, at p.4
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Due diligence means that the carrier must take all reasonable measures that could
possibly be taken by him, or his servants or agents, to man, equip and make the ship in

all respects fit to undertake the agreed voyage.

Lord Justice Auld, accepting the view of the court below, in The Kapitan
Sakharov'®, set atest to examine whether the carrier exercised due diligence or not. The
test had to show that “it (the vessdl), its servants, agents or independent contractors, had
exercised all reasonable skill and care to ensure that the vessel was seaworthy at the
commencement of its voyage, namely, reasonably fit to encounter the ordinary incidents
of the voyage’. In order to apply this test it is important that the diligence required is
“the diligence of the ‘reasonably prudent’ carrier, as at the time of the relevant act or

omission, and not in hindsight”%°.

Therefore, in considering whether the carrier had exercised due diligence to provide
a seaworthy vessel, an objective test must be applied; that is the conduct of a reasonably
prudent carrier at the time of exercising due diligence. And the standard of due diligence
Is not the same in every case but differs according to the facts, the circumstances of each
case and the knowledge available at the time of exercising the duty?.

Consequently Due Diligence can be defined as: the efforts of the prudent carrier to
take all reasonable measures that can be possibly taken, in the light of available
knowl edge and means at the relevant time, to fulfil his obligation to provide a seaworthy
vessal.

- Relevance of exercising Due Diligence

The importance of exercising due diligence arises when the shipowner attempts to
use the exemptions in Art 1V r2 of the Hague/Hague-Visby Rules or to prove his
innocence in accordance with Art 5 of Hamburg Rules or the exemption clauses of the

19- Northern Shipping Co. v. Deutsche Seereederei G.M.B.H. and Others, (The Kapitan Sakharov), [2000] 2 Lloyd's Rep. 255, at p.
266.

20- The Subro Valour, [1995] 1 Lloyd's Rep. 509 at p. 516.
21- The Kapitan Sakharov, supra.
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contract of carriage®?, in order to exempt himself from liability if the vessel commenced
its voyage in an unseaworthy condition. Because, if the shipowner could prove that he
exercised due diligence to make the vessel seaworthy®® then he will not be responsible if
it turns out to be unseaworthy.

If the shipowner did not exercise due diligence to provide a seaworthy vessel he will
not be able to use the protection provided by Art IV r2, as the duty to provide a
seaworthy vessel is an overriding obligatior®® as will be seen kter. In order for the
carrier to use the protection given to him by law, if the vessel was not seaworthy, he can
seek the protection of Art 1V r2 directly, unless the cargo-owner can prove that the
vessel was unseaworthy at which point the carrier has to prove the exercise of due
diligence and then use the protectior?>. However, the situation is quite different in the
Hamburg Rules where there is no Article similar to Art 1V r2 of the Hague/Hague-Visby
Rules and the carrier is considered to be responsible for any loss of or damage to the

cargo unless he proves that he took al reasonable measures to prevent the damage or

loss?®.

22- Thisisin case of the use of such clauses was made subject to the exercise of due diligence.

23- Art IV (1) Hague, Hague-Visby Rules, and Art 5 (1) Hamburg Rules.

24- Maxine Footwear Co. Ltd. and Another. v. Canadan Government Merchant Marine Ltd. [1959] A.C. 589 LORD SOMERVELL
stated, “In their Lordships opinion the point fails. Article I11, rule 1, is an overriding obligation. If it is not fulfilled and the
nonfulfilment causes the damage the immunities of article |V cannot be relied on. Thisisthe natural construction apart from the
opening words of article I11, rule 2. The fact that that rule is made subject to the provisions of article IV and rule 1 is not so
conditioned makes the point clear beyond argument” at p. 602603.

25- Maxine Footwear Co. Ltd. and Another. v. Canadian Government Merchant Marine Ltd, ibid, See dso Robin Hood Flour Mills,
Ltd. v. N. M. Paterson & Sons, Ltd., (The Farrandoc) [1967] 2 Lloyd's Rep. 276. Empresa Cubana Importada de Alimentos
"Alimport" v. lasmos Shipping Co. S.A. , (The Good Friend), [1984] 2 Lloyd's Rep. 586. Mediterranean Freight ServicesLtd. v.
BP Qil International Ltd., (The Fiona), [1994] 2 Lloyd's Rep. 506. Northern Shipping Co. v. Deutsche Seereederei G.M.B.H. and
Others, (The Kapitan Sakharov), [2000] 2 Lloyd's Rep. 255. Parsons Corporation and Others v. C.V. Scheepvaartonderneming
"Happy Ranger" and Others, (The Happy Ranger), [2002] 2 Lloyd's Rep. 357.

26- Seeabove Art 5 (1) and (4) of Hamburg Rules.
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1- Due Diligence and Latent defect

Under common law the carrier would be responsible for the unseaworthy condition
of the vessel even if it was not discoverable by reasonable inspectior?’, but is this the
case when the carrier has to exercise due diligence?

The carrier, if his obligation was to exercise due diligence, will not be responsible
for any latent defect not discoverable by a reasonable check carried out by prudent
person. However, the carrier does have an obligation to exercise due diligence to chose a
reputable shipbuilding company; which employs diligent naval engineers and workers,
to survey, repair or construct his vessel8,

Another recent case involves a ship that did not recently come nto to the carrier’s
ownership but involved a shipbuilders mistake. In the Kamsar Voyager?®, the vessd
was loaded with part cargo of soybean from Reserve and Westwego, Louisiana, to
Inchonin Korea. The contract of carriage was evidenced by a number of bills of lading
incorporating a modified version the US COGSA 1936, the Hague Rules. On the way
some smoke was seen leaking from the crankcase., The engineer was unable to identify
the cause, but when he contacted MAN, under whose licence the engine was built, he
was advised that cylinder compression tests be carried out, which revealed low pressure
in cylinders No 1 and 5. Cylinder 1 should have been serviced a while ago but the
carrier failed to adhere to the recommended service schedule. Even though cylinder 1
had failed the vessel would have been able to continue its voyage under its own power
after isolating piston No 1, but the engineer attempted to fix the problem using a spare
part sypplied by MAN; the supplier provided different spare parts to the shipowners
after the latter sent a list of the required parts accompanied by copies of the engine
design and modifications. The engineer replaced the damaged part in cylinder Nol using
a spare part provided by MAN®, and the engine started working on full power. After

27- The Genfruin (1885) Q.B.D 103.

28- Angliss and Company (Austraia) Proprietary, Limited v. Peninsular and Oriental Steam Navigation Company, [1927] 2 K.B.
456, a p. 461-462. The Muncaster Castle, [1961] 1 Lloyd's Rep 57.

29- Guinomar of Conakry and Another v. Samsung Fire & Marine Insurance Co, (the Kamsar VVoyager) [2002] 2 Lloyd's Rep. 57.

30- This particular spare part should not have been used because it was the wrong one, however, such a mistake could not be
discovered even by prudent person.
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some time the engine stopped, followed by severe damage to unit number 1 and
consequential damage to cylinder no 2 due to water leakage. The vessd was
immobilized and had to be towed to Y okohama for repairs. The cargo owners sued the
carrier to recover genera average, claiming that the carrier failed to supply a seaworthy
vessdl.

The carrier claimed that the history of the vessel did not require cylinder No 1 to be
serviced at the time recommended in the service schedule. They further tried to make
MAN responsible because they supplied the wrong spare part. In spite of the fact that
there was a fault on the part of MAN to supply the correct spare, the carrier failed to
prove hat MAN failed to exercise due diligence in sending the correct spare part™™.
Rather, the carrier failed to exercise due diligence to make the vessel seaworthy; because
the piston would not have failed and the engineer would not have had to use the spare
part had cylinder No 1 been serviced according to the schedule recommended by the
engine builders, so the carrier failed to exercise due diligence in carrying out the regular
maintenance of the engine2. Also, the failure of piston No 1 was not the cause of loss
because the vessal would have been able to continue its trip by isolating the broken
piston. The court held that:

“the experts agreed that the failure of the No. 1 piston did not cause consequential damage to the
rest of the engine and that the No. 1 unit could have been isolated so that the vessel could have
completed the voyage under her own power; however, there would have been no need to install the
spare if the original piston had not failed at sea; although the installation of a defective spare was not
reasonably foreseeable as such, if the vessel carried a spare, as a prudent shipowner would have done,
its use was inevitable; accordingly the failure of the original piston was not simply an occasion giving
rise to the opportunity to install the spare whose causative force had been spent; it was an operative
cause that was indeed the only reason for the use of the only relevant spare part on board the vessel; it
wasthu??scausative of theinstallation of the spare part and the subsequent immobilization of the vessel
at sea.”

In another recent case, in the Happy Ranger®*, the carrier ordered a new vessel from
shipbuilders, which was delivered in February 1998. S she was then contracted to carry
a process vessel to Saudi Arabia. During the loading operation one of the ramshom
hooks broke due to a defect. The design of the vessel and the hooks ...etc, was approved

31- TheKamsar Voyager, ibid, p.69.

32- TheKamsar Voyager, ibid, at p.64.

33- The Kamsar Voyager, ibid, at p.58.

34- Parsons Corporation & 6 ORS v CV Scheepvaartonderneming Happy Ranger, (The Happy Ranger), [2006] 1 Lloyd's Rep. 649.
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by Lloyds Register and another reputable agency. But the new owner failed to test the
hooks to their maximum capability when the vessel was delivered, a test which should
not have taken more than an hour. Mrs. Justice Gloster arrived at the conclusion that the
carrier has failed to exercise due diligence to make the vessel seaworthy, with regard to
testing the hooks. She stated:

“In my judgment, the defendant has failed to discharge the burden of showing that it did indeed
exercise due diligence to make the vessel seaworthy, after it took delivery on 16 February 1998.
Before summarising my reasons for this conclusion, | should say something about the respective
expert witnesses called by the parties.....

The claimants can only succeed if the breaches by the defendant to make the vessel seaworthy
were causative of the damage to the process vessel. In my judgment such breaches were indeed
causative d the damage. Each breach, taken separately and cumulatively, was one of the several

legally effective causes of the accident. Thus:

(i) Had Mammoet/the defendant appreciated the fact that the hooks had not been proof tested, and
that there were no certificates to that effect there should, and could, have been a proof test of the
hooks before the loading took place. If that had happened, the defect would have been discovered,
since it would have tested the hooks to at least 110 per cent of their swl, which it is common ground
was greater than the weight of the load at the time that the hook broke.

(ii) Had Lloyd's done its job properly at the time Mr Mast came to consider the grant of the
extension, it would have appreciated that, given the double hook arrangement, the previous barge test
had not tested the hooks to the loads which they might experience in practice, and it would have

insisted that a proof load test was done.”

As a result, the carrier will be responsible for the unseaworthy condition of the
vessdl, even if there was a failure on the part of the shipbuilders, if he fails to exercise
due diligence to service or check the vessel regularly or upon delivery. On taking a first
look at the Kamsar Voyager one would think that the case took a different approach to
Angliss v. P. & Q% o the Happy Ranger®’ but the initia cause of damage was the
failure of the carrier to exercise due diligence to service the vessel according to the
recommended schedule, and had this failure not existed and had the carrier been able to
prove the want of due diligence on the part of the engine builders, in this case MAN,
then he could have escaped liability, especialy if the builders mistake could not have
been discovered without actually trying to fit the spare part as happened in the Kamsar
Voyager.

35- The Happy Ranger, Mrs. Justice Gloster, at p. 657 and 663
36- Supra.
37- Qupra.
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2- Delegation of the Duty

The tests of the exercise of due diligence take into account the conduct of a
reasonable prudent carrier. Therefore, the duty to exercise due diligence is a personal
one, in other words, it must be exercised by the carrier, though, it can also be exercised
by one of his agents, servants or independent contractors. But if they fail to comply with

the obligation the ultimate responsibility still lies with the carrier8,

As a result, the carrier can delegate the exercise of due diligence to his agent,
servants or an independent contractor, e.g. ship repairers, in order to relieve himself of
the burden, especially if he does not have experience in these matters, but if the delegate
was not diligent, the carrier will not be able to defend himself by claiming that he
delegated the duty to another person, as the duty to provide a seaworthy vessd is a
personal one and the responsibility is nondelegable®.

As aresult if the carrier chooses to delegate the exercise of the duty to his agent or
servant or independent contractor, the shipowner must choose a diligent, reliable and
reputable person to undertake the duty of checking the seaworthiness of the vessel. The
latter must exercise reasonable care to nake the ship seaworthy. The test whether the
delegate exercised due diligence or not is as objective as the duty of the carrier himself,
that is, what a prudent person would do in such a case, and if the agent or servant did
what a reasonable man would do, then the carrier has fulfilled his duty of exercising due

diligence™.

38- Paterson Steamships Ltd v. Robin Hood Mills Ltd, (1937) 58 LI.L. Rep. 33 “*The condition’ - that is, of the exercise of due
diligence to make a vessel seaworthy — s not fulfilled merely because the shipowner is personally diligent. The condition requires
that diligence shall in fact have been exercised by the shipowner or by those whom he employs for the purpose’, at p. 40.

39- Tetley, Marine Cargo Claims 3rd Ed, 1988, stated that “ The carrier may employ some other person to exercise due diligence, but,
if the delegate is not diligent, then the carrier isresponsible”, at p. 391.

40- In Union of Indiav. N.V. Reederij Amsterdam, (the Amstelslot), [1963] 2 Lloyd's Rep. 223, at p. 234 -235. In this case two
reputable surveyors undertook avisual inspection to check whether there were fatigue cracks in the vessel and found none. Later
on during the voyage there was a breakdown in the reduction gear, and the plaintiff claimed that the carrier failed to exercise due
diligence to make the vessel seaworthy. The court of appea rejected the judgment of Mr. McNair J. and found that the carrier
failed to discharge the onus of proof that he exercised due diligence. However, the HL restored McNair J s decision and held that
the shipowner and the surveyors did what was reasonably required to make the ship seaworthy and that the carrier discharged the
onus of proof.
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For example, in the Muncaster Castel, after the vessel was surveyed the inspection
covers of storm valves were replaced by reputable fitters. The latter failed to tie the nuts
properly, as a result of which sea water gained access to the ship holds when she met
with heavy wesather. The court was of the opinion that the carrier had failed to exercise
due diligence to make the vessel seaworthy, due to the failure of the fitter to ensure that
the inspections covers were closed properly and he had no excuse even if the fitters were

reputable ones**.

In another case, the Amstelslot *, the carrier issued a hill of lading for a cargo of
wheat shipped on board at Portland destined for Bombay; the bill was made subject to
the US Carriage of Goods by Sea Act 1936. On the way there was a breakdown in the
reduction gear and the vessel had to be towed to Kobe. The cargo-owners chartered
another vessel to deliver the cargo to Bombay. The cargo-owners claimed that the vessel
was unseaworthy due to the improper fixing of a helix tyre on drum or an undiscovered
fatigue crack in tyre. The carriers claimed that they had exercised due diligence to make
the vessel seaworthy and they employed reputable and @mpetent persons to carry out
the necessary inspection and these latter did not find any discoverable problem in the
vessel. Mr Justice McNair, and the House of Lords agreed, and arrived at the conclusion
that the shipowner did employ competent people to o the inspection and they did their
job competently but they were unable to find any discoverable problems and as a result

they were entitled to the protection of the Act.

However, the situation changes if the fault resulted from the lack of diligence on the
part of ship builders or spare part suppliers. Therefore if the supplier fails to provide the

correct spare parts, and such a mistake was not easily discoverable by a reasonable

41- The Muncaster Castle, [1961] 1 Lloyd'sRep 57, Lord Keith of Avonholm, at p. 87 stated that “ There is nothing, in my opinion,
extravagant in saying that this is an inescapable personal obligation. The carrier cannot claim to have shed his obligation to
exercise due diligence to make his ship seaworthy by selecting a firm of competent ship-repairers to make his ship seaworthy.
Their failure to use due diligence to do so is his failure”.

42- 1bid, in The Amestidlot, [1962] 1 Lloyd's Rep. 539, Mr Justice McNair held: “that inspection carried out in 1956 was carefully
and competently performed that defendants had exercised due diligence to make Amstelslot seaworthy because they employed
skilled and competent persons to carry out necessary inspections and those persons carried out those inspections carefully and
competently; and that, therefore, defendants were entitled to protection of Act - Judgment for defendants on counterclaim (i.e.,
cargo's proportion of general average) with interest.” At p. 539-540. The Court of Appeal reversed thisdecision, [1962] 2 LIoyd's
Rep. 336, but it was restored by the House of Lords. [1963] 2 LIoyd's Rep. 223.
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check then the carrier will not be responsible unless the origina cause for
unseaworthiness resulted from the want of due diligence on the part of the carrier®’.
Also, if the vessel came to the carrier’s orbit from the shipbuilders or from its previous
owner he will not be responsible for unseaworthiness resulting from a latent defect
undiscoverable by inspection carried out by prudent expert person, as long as the carrier
engage reputable shipbuilders to construct the vessel, in case of recently constructed
vessel**,

3- Shipowner and supervision system

It has been shown that the carrier can delegate his duty of exercising due diligence
to another person i.e. his agent or master, but he cannot escape responsibility - if the
agent failed to exercise his job properly the carrier will still be responsible if the vessel
turned to be unseaworthy®. Therefore, if the carrier wants to keep on the safe side, even
if he delegates the job to a diligent person he must keep supervising him. This can be
done by establishing a proper supervision/monitoring system, but if he fails to establish
such a system, he will be responsible for the breach of his obligation because he will not
be able to prove that he exercised due diligence to make the vessel seaworthy.

For example, in The Marion™, atanker was awaiting a berth on Teesside. The master
ordered the ship to anchor somewhere near the port of loading until a berth was
available, but he did not realize that in this area lay the Ekofisk pipeline and that caused

43- Guinomar of Conakry and Another v. Samsung Fire & Marine Insurance Co, Ltd., (The Kamsar VVoyager), [2002] 2 Lloyd's Rep.
57. “the experts agreed that the failure of the No. 1 piston did not cause consequential damage to the rest of the engine and that the
No. 1 unit could have been isolated so that the vessel could have completed the voyage under her own power; however, there
would have been no need to install the spare if the original piston had not failed at sea; athough the installation of a defective
spare was not reasonably foreseeable as such, if the vessel carried a spare, as a prudent shipowner would have done, its use was
inevitable; accordingly the failure of the original piston was not smply an occasion giving rise to the opportunity to instal the
spare whose causative force had been spent; it was an operative cause that was indthe only reason for the use of the only relevant
spare part on board the vessel; it was thus causative of the installation of the spare part and the subsequent immobilization of the
vesse at sea”, at p.58.

44- Angliss and Company (Australia) Proprietary, Limited v. Peninsular and Oriental Steam Navigation Company. [1927] 2 K.B.
456, at p. 461-462. The Happy Ranger, [2006] 1 Lloyd's Rep. 649. the Amstelslot, [1962] 1 Lloyd’s Rep. 539.

45- The Amstelslot, [1963] 2 Lloyd's Rep 223. The Muncaster Castle, [1961] 1 Lloyd's Rep 57. Dow Europe v. Novoklav Inc,
[1998] 1 Lloyd's Rep. 306

46- The Marion, [1984] A.C. 563.
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damage to the pipelines and the pumping of oil was ceased, causing huge financia loss
to the companies operating the pipes. The reason for the loss was due the master’ s usage
of old charts which did not show the position of the pipe, although there was an up-to-
date chart on board the vessdl. The court held that the carrier failed to provide a
seaworthy vessel even though he supplied up-to-date charts because he failed to
establish a system to ensure that old charts were removed to prevent accidental use of

old documents.

The reason behind such a decision was that the agent did not exercise any kind of
supervision over the master to monitor the actions and orders he was taking on board his

vessdl, i.e. choosing the appropriate charts. Lord Brandon of Oakbrook stated:

“It was the duty of Mr. Downard (the managing director of the company) b ensure that an
adequate degree of supervision of the master of the Marion in this field was exercised, either by
himself or by his subordinate managerial staff, Mr. Lowry or Mr. Graham, each of whom was fully
qualified to exercise such supervision”™".

Lord Brandon of Oakbrook further said that in order to ensure that a proper safety
system is established on board; the system has to satisfy several requirements.

“The first requirement is that she should have on board, and available for use, the current
versions of the charts necessary for such voyages. The second requirement is that any obsolete or

superseded charts, which might formerly have been proper for use on such voyages, should either be
destroyed, or, if not destroyed, at least segregated from the current charts in such a way as to avoid
any possibility of confusion between them. The third requirement is that the current charts should

either be kept corrected up-to-date at all times, or at least that such corrections should be made prior

to their possible use on any particular voyage”48.

Lord Brandon of Oakbrook’s decision was emphasised by the International Safety
Management Code (ISM) s 11.2 which requires the shipowner/company/ship managers
to establish a system to ensure that valid documents are kept in specific places, that all
the vessel’s documents are kept up-to-date, and that invalid documents are destroyed or
removed as soon as possible. The Code was not made part of the Hague/Hague-Visby or
the Hamburg Rules in order to make it part of the carriers seaworthiness obligation,
however, the Code was incorporated into the Safety of Life at Sea (SOLAS) Convention
and made compulsory to al member states of the SOLAS Convention and although it is
not connected to the Hague/Hague-Visby or the Hamburg Rules, the documentary

47- TheMarion, ibid, at p. 577.
48- TheMarion, ibid at p. 573.
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requirement of the code can be considered as part of the documentary element of

seaworthiness.

4- Sandard of Due Diligence

Due diligence is a relative term, which mean we cannot say that there is one single
rule that can be applied to all cases in order to establish whether the carrier did exercise
due diligence or not. Due diligence in each case depends on the surrounding
circumstances at the relevant time, because it depends to a large extent on the available
knowledge and technology and on marine industry practices at the time of the act or

omission and not at the time of the trial *°.

For example, in Bradley v. Federal Steam Navigation™, acargo of Tasmanian apples
was shipped from Hobart to the United Kingdom and arrived damaged with Brown
Heart disease. The cargo-owner claimed that the ship was not seaworthy and that the
carrier did not make her so because they did not equip her with a particular type of
ventilation system. Lord Justice Bankes, in the Court of Appeal, considering the state of
knowledge at the material time stated that:

“Assuming for the present purpose that the conclusion of the scientists on this point is correct, |
am satisfied that upon the existing state of knowledge, and with the result of part experience to guide
them, there is no ground for imputing to the shipowners in the present case any want of care in
reference to the provision of ventilation in the holds of the Northumberland during the voyage in

guestion.” o1

49- Demand Shipping Co. Ltd. v. Ministry of Food Government of the People’'s Republic of Bangladesh and Another, (The
Lendoudis Evangelos 1), [2001] 2 Lloyd's Rep. 304. F. C. Bradley & Sons, Ltd. v. Federal Steam Navigation Company, Ltd.
(1926) 24 LI. L. Rep. 446. President of Indiav. West Coast S.S.Co, [1963] 2 Lloyd'sRep 278 at p. 281.

50- Bradley & Sons, Ltd. v. Federal Steam Navigation Company, (1926) 24 LI. L. Rep. 446.

51- Bradley & Sons, Ltd. v. Federal Steam Navigation Company, Ltd, ibid, a p. 448. Lord Justice Scrutton, stated “| respectfully
agree with these views. The vessel is to be reasonably fit. It certainly need not have fittings or instruments which had not at the
time been invented, because by subsequent inquiry a danger has been discovered which these fittings and instruments when
invented might avert. While the shipowner may be bound to add improvements in fittings where the improvement has become
well known or the discovery of danger established, the position is quite different where at the time of the voyage the discovery
had not been made or the danger discovered. It is not enough in my view to say, "we have now &fter the event discovered that
there was a danger to which the cargo was exposed, the nature of which was unknown at the time; and, the danger being known,
we have thought of aremedy, which was not common knowledge at the time, and which a prudent owner would not be imprudent
in neglecting, having regard to the existing state of knowledge." Further, it is well established that a ship is not unseaworthy
because of a defect, at the beginning of the voyage, which can easily in the ordinary course of management be rectified on the
voyage', at p. 454-455.
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In a more recent case, The Lendoudis Evangelos 11°%, one of the crew members
activated the fuel tank's emergency shut-off system, causing the vessel to suffer
complete electrical failure, which led to her grounding and suffering bottom damage.
The cargo-owner contended that the loss was attributed to the fact that the vessd was
unseaworthy because the control box housing the emergency shut-off device was not
provided with a glass panel; this fact allowed the crew member to activate the device.
Mr. Justice Cresswell said that the issue whether the vessel was seaworthy or not should
be judged according to the prevailing circumstances at the time of the casein 1990. The
judge held that the prudent carrier would be entitled to take the view prevailed in 1990,
and that there was no requirement then that there should be a glass panel®® and that the
primary requirement was accessibility and ease of operation in case of an emergency,
particularly fire; he stated that “there would be greater accessibility and ease of

operation in case of fire, if there was no glass in front of the box’>4.

The carrier should also exercise due diligence in choosing the crew of his vessel in
order to make sure that he employs competent and qualified crew to manage and
navigate his vessdl; this will include, inter alia, ensuring that they have experience on
similar ship and know how to deal with emergencies ... etc, in order to satisfy the
human element of vessel seaworthiness®. Due diligence should also be exercised to
update the vessal’s documents, maintain the vessel and its equipment and to make the

vessel cargo-worthy, as was discussed in the previous chapter.

Developments in the area of Maritime Law generally and safety particularly resulted
in the introduction of the 1ISM Code, which was incorporated into the SOLAS

52- The Lendoudis Evangelos|1, [2001] 2 LIoyd's Rep. 304.

53- The Lendoudis Evangelos 1, ibid, at p. 311.

54- The Lendoudis Evangelos|l, ibid, at p. 311.

55- The Makedonia, [1962] 1 Lloyd's Rep. 316. The Roberta, (1938) 60 LI. L. Rep. 84. 55- The Schwan, [1908] P. 356. Manifest
Shipping & Co. Ltd. v. Uni-Polaris Insurance Co. Ltd. and la Réunion Europeene, (The Star Sed), [1997] 1 Lloyd's Rep. 360.
Robin Hood Flour Mills, Ltd. v. N. M. Paterson & Sons, Ltd., (The Farrandoc), [1967] 1 Lloyd's Rep. 232. Papera Traders Co.
Ltd. and Others v. Hyundai Merchant Marine Co. Ltd. and Another, The "Eurasian Dream". [2002] 1 Lloyd's Rep. 719.
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Convention; this Code proposes a series of rules and practices that can be considered as

astandard for exercising due diligence’®.

To sum up, the standard of exercising due diligence depends on the knowledge and
practice at the time when the carrier has to exercise this duty and he will not be in breach
if he did not use or provide his vessel with the latest inventions if these were not widely
u$:157

56- Papera Traders Co. Ltd. and Othersv. Hyundai Merchant Marine Co. Ltd. and Ancther, (The Eurasian Dream), [2002] 1 Lloyd's
Rep. 719 Captain Haakansson, one of the witnessesin this case said that: “. . .the ISM Code. . .is aframework upon which good
practices should be hung. Even for companies - or for that matter vessels - who have waited until the last minute to apply for
certification the principles are so genera and good that a prudent manager/master could very well organize their
companies/vessals work following those (at present) guidelines - unless hindered to do so by other instructions that has yet not
been withdrawn”. A full discussion about the code will follow in the next section of thisthesis

57- F. C. Bradley & Sons, Ltd. v. Federal Steam Navigation Company, sura, see Lord Justice Scrutton at p. 454-455. Sea dso
Virginia Co. v. Norfolk Shipping Co., 17 Com. Cas. 277, at p. 278.
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Express and Implied Duty

- Introduction

The duty to provide a seaworthy vessel might be express or implied. These two
different ways of incorporating the obligation into the Contract of Carriage do not imply
a different obligation on the part of the carrier, as he will till be obliged to provide a
seaworthy vessel whether the duty was an express or an implied one. The differences
between expressed and implied duty appear in couple of areas. 1. the effect of the
exclusion clause on the obligation; where an express obligation generally can be
excluded by a general exclusion clause if appropriate wording was used*, the implied
duty needs an express, specific and clear exclusion clause. 2. The other difference is
with regard to the time at which the duty should be exercised. However, the existence of
an express duty to provide a seaworthy vessel and an exclusion clause does not mean
that the exemption clause will automatically apply to the duty of seaworthiness; all it
does is to provide a greater presumption that the party might have intended to apply the
exemption clause to the duty, depending on the wording of the exclusion clause.
Whereas, with the implied duty of seaworthiness, the existence of an exclusion clause
does not presume that it will apply to the implied duty of seaworthiness unless the clause
clearly and without any doubt states that it applies to the duty of seaworthiness. Also the
effect of the exception clause will differ: in the case of the express duty, depending on
the time when the duty should be exercised, i.e. the time of entering into the contract of
carriage’ or time of delivery® or at alater date. This problem would not arise in case of
the implied duty, which should be exercised at the loading date and at the start of the

journey”.

1- Bank of Australasia and Others v. Clan Line Steamers, Limited, [1916] 1 K.B. 39. Minister of Materials v. Wold St eamship
Company, Ltd. [1952] 1 Lloyd's Rep. 485.

2- Minister of Materidsv. Wold Steamship Company, Ltd. [1952] 1 LlIoyd's Rep. 485.

3- Baltime form Clause 1 provides “... the vessel is delivered and placed at the disposal of the charterers .... The vessel beingin
every way fitted for ordinary cargo service’.

4- Atlantic Shipping & Trading Company v. Louis Dreyfus & Co. (1922) 10LI. L. Rep. 707.
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- The expressed duty of Seaworthiness

The contract for the Carriage of Goods by Sea often provides an express duty to
provide a seaworthy vessel especially in case of charterparties, as opposed to the bills of
lading, which are more likely to be subject b the Hague/Hague-Visby Rules or the
Hamburg Rules where the duty is already expressed®. For examplein SYNACOMEX 90
voyage charterparty cl.2 provides that “ The said vessel being tight, staunch and in every
way fit for the voyage...”®. Also NY PE 93 time charterparty provides, in cl.2, that ‘ The
Vessel on her delivery shall be ready to receive the cargo with cleanswept holds and
tight, strong and in every way fitted for ordinary cargo service, having water ballast and

with sufficient power to operate al cargo-handling gear simultaneously”’

. Furthermore,
most of the charter forms used by the industry nowadays either contain a paramount
clause making the charterparty subject to the Hague/Hague-Visby Rulesor the Hamburg
Rules; athough the Hamburg Rules have not yet been incorporated into any of the
charterparties, parties can chose to do so and expressly include a duty to provide a
seaworthy vessel, or incorporate the provisions of these Hague/Hague-Visby Rules into

the charter asin BALTIME cl.13.

The advantage of having an expressed obligation of seaworthiness in the contract of
carriage is that a general liability exclusion clause in the contract will be applicable,
provided the clause is clearly worded, to exclude the carrier’s liability in case of breach
of the obligation of seaworthiness, because the exclusion clause will extend to cover the
breach of the duty®.

For instance, in Bank of Australasia v. Clan Line Steamersg, clause 14 of the bill of

lading provided that ‘ The shipowners shall be responsible for loss or damage arising

5- Art 1l (1) and Art IV (1) of Hague, Hague-Visby Rules, and Hamburg Rules Art 5r1 and r4 (a) (i) (ii).

6- Also cl.40 regarding Documentation. See also GENCON1976 cl.2, GENCON 1994 cl.2, ASBATANKVOY cl.1. In Minister of
Materials v. Wold Steamship Company, Ltd. [1952] 1 Lloyd's Rep. 485. In this case aclause in the charter -party stated that “The
said steamship being warranted as above described, and now tight, staunch, and strong and in every way fitted for the voyage, and
S0 to be maintained while under this charter”.

7- See dso BALTIME 1939 cl.1, GENTIME cl.11, SHELLTIME 4 cl.1. cl.2.

8- Bank of Australasia and Others v. Clan Line Steamers, Limited, [1916] 1 K.B. 39. Minister of Materials v. Wold Steamship
Company, Ltd. [1952] 1 Lloyd's Rep. 485.

9- Bank of Australasiaand Othersv. Clan Line Steamers, Limited, ibid.
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from any unfit state of the vessel to receive the goods, or any unseaworthiness of the
vessel when she sails on the voyage...” clause 12 stated that ‘No claim that may arisein
respect of goods shipped by this steamer will be recoverable unless made at the port of
delivery within seven days from the date of the steamer's arrival there’. On the arrival at
the discharging port, part of the cargo was damaged by sea water due to the vessel’s
unseaworthy condition; there was a defect in the plates of the tanker. The cargo owner
did not issue his claim within the seven days stipulated in cl.12, contending that this
clause was not applicable to the breach of the duty to provide seaworthy vessdl;
however, the Court of Appeal did not take this view and held that:

“[11n view of the fact that the bill of lading was subject to an express condition making the
shipowners liable for damage resulting from unseaworthiness, the provisions of clause 12

applied....” 0.
Buckley J stated*:

“It seems to me that in this case clause 14 has expressly introduced that which would
otherwise be implied, and that therefore the obligation as regards seaworthiness in this case rests
upon express contract and not upon implied contract. The relevance of that for the present
purposeisthis. The clause of limit of liability, according to Tattersall's Case, would not extend to
the implied contract if it were implied; but if it is expressed, then such stipulation of the contract
is to be applied to that part of the contract as well as to any other part. The result is that
Tattersall's Case does not apply in this case. There is here an express contract as to
unseaworthiness. Consequently clause 12 applies.”

Also in the Minster of Materials v. Wold Steamship Company™® the charter-party
provided, inter alia:

“The said steamship being warranted as above described, and now tight, staunch, and strong and in
every way fitted for the voyage, and so to be maintained while under this charter.

The act of God, perils of the sea . . . stranding, and other accidents of navigation excepted . . . Ship
not answerable for losses, through . . . any latent defect in the machinery or hull not resulting from want of

due diligence by the owners. . . or by the ship's husband or manager”.

10- Bank of Austrdasia and Others v. Clan Line Steamers, Limited, ibid, at p. 39. See BUCKLEY L.J. a p. 4849 See ds0
BANKES L.J. a p. 55-56. Paterson Zochonis and Company, Limited v. Elder Dempster and Company, Limited, and Others. :
[1923] 1 K.B. 420. Bankes L.J at 436 stated: “Having arived at the conclusion that the vessel was unseaworthy it is necessary to
deal with the contention that the appellants are protected by the conditions in the bills of lading. The bills of lading do not contain
any express warranty of seaworthiness. Under these circumstances it is | think established that though exceptions may be
introduced in abill of lading to an express warranty of seaworthiness, where there is no express warranty exceptions will be read
as not applicable to the implied warranty”.

11 Bank of Australasiaand Othersv. Clan Line Steamers, Limited, iod , at p. 48-49 See also p. 5556

12- Minister of Materials v. Wold Steamship Company, Ltd. Ltd. [1952] 1 Lloyd's Rep. 485. Petrofina, S.A., of Brussels v.
Compagnialtaliana Trasporto Olii M inerali, of Genoa. (1937) 57 LI. L. Rep. 247
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The ship encountered heavy weather and sea water gained entry to the ship through a
fractured pipe that was not discovered before loading due to improper inspection of the
pipe;, the shipowner alleged that the fracture was a latent defect which was not
discoverable by reasonable means, but the court refuted this allegation, stating that the
ship was unseaworthy and the exclusion clause was not applicable because the
shipowner failed to exercise due diligence to make the ship seaworthy. The court
decided that the exception clause did not protect the shipowner due to his failure to
exercise due diligence®®. Here the exception clause did not work even though the
obligation to provide a seaworthy ship was expressed due to a qualification in the
exemption clause that in order fr the shipowner to benefit from the clause he has to
exercise due diligence. However, if the unseaworthiness did not contribute to the loss or
damage of the cargo, or if the latent defect developed after the time at which the carrier
should exercise due diligence, or if the shipowner could discharge the onus of proving

that he exercised due diligence, then the exclusion clause would still apply.

1 Expressduty and Charterparties

As was stated earlier, charterparties these days, usualy contain an express
seaworthiness clause, either in a form of a paramount clause incorporating the
Hague/Hague-Visby Rules or the Hamburg Rules, or by actually incorporating the
Articles of the Rules into the charterparty, or in the form of a clause that the carrier must
provide a seaworthy vessel. The question here is what is the nature of the duty in this
case: would the courts deal with it as an absolute duty or duty to exercise due diligence?

If the duty to provide a seaworthy vessel was mentioned in a normal clause', the

courts tend, unless otherwise stated, to apply the common law approach. This means that

13- Minister of Materialsv. Wold Steamship Company, ibid.

14- SYNACOMEX 90 voyage charterparty cl.2 provides that “The said vessel being tight, staunch and in every way fit for the
voyage...”, NY PE 93 time chaterparty provides, in cl.2, that ‘ The Vessel on her delivery shall be ready to receive the cargo with
cleanrswept holds and tight, strong and in every way fitted for ordinary cargo service, having water ballast and with sufficient
power to operateall cargr-handling gear smultaneoudy”. See dso GENCON1976 cl.2, GENCON 1994 cl.2, ASBATANKVOY
cl.1, BALTIME 1939 cl.1, GENTIME cl.11, SHELLTIME 4 cl.1. cl.2.
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the carrier is under an absolute duty to provide a seaworthy vessel; this will apply to

both voyage and time charterparties™.

For instance in The Fjord Wind'®, the charterparty contained two seaworthiness
clauses, cl.1 provided that ‘the said vessel being tight, staunch and strong and in every
way fit for the voyage, shall with al convenient speed proceed to [the river Plate]. . .and
thereload . . .’ while cl.35 was aparamount clause incorporating the US COGSA 1936
or the Canadian Water Carriage of Goods Act 19367, which enacted the Hague Rules.
Although the court decision in this case was that the shipowner has to exercise due
diligence to provide seaworthy vessel because of the paramount clause, had this clause
not existed the carrier’s duty would have been an absolute duty to provide a seaworthy
vessel'® that would be clear from cl.1. The reason behind such a decision is that the court
has to take into consideration the intention of both parties to the contract of carriage, and
by incorporating the Hague Rules into their contract by virtue of cl.35 the parties
intention was to take the approach of the Hague Rules under which the carrier is obliged

to exercise due diligence to make the vessel seaworthy®.

In the case of time charterparty the same would apply, for example NY PE 1993
Time charterparty form statesin cl.2 line 34 that the vessel should be delivered ‘... tight,
staunch, strong and in every way fitted for ordnary cargo service...” The actua
congtruction of this clause is that the carrier must exercise an absolute duty to make the

15- The carrier will be under an absolute obligation where there is no express obligation in the charterparty in the case of avoyage
charterparty; asfor the time charter party the situation differsif there was no express duty to provide a seaworthy vessel, aswill be
seen below.

16- EridaniaS.P.A. And Othersv. Rudolf A. Oetker And Others, (The FjordWind), [2000] 2 Lloyd's Rep. 191.

17- Cl. 35 stated: “Owners shall be bound before and at the beginning of the voyage to exercise due diligence to make the ship
seaworthy and to have her properly manned, equipped and supplied and neither the vessel nor theMaster or Owners shall be or
shall be held liable for any loss of or damage or delay to the cargo for causes excepted by the U.S. Carriage of Goods by Sea Act,
1936 or the Canadian Water Carriage of Goods Act, 1936.

18- Minister of Materials v. Wold Steamship Company, Ltd. Ltd. [1952] 1 Lloyd's Rep. 485. Lord Justice CLARKE stated that
“Clause 1 provides that the vessel, being tight, staunch and strong and in every way fitted for the voyage, shall with al convenient
speed proceed to one or more |oading ports and there load. If therewereno cl. 35it islikely that it would be held that there was an
absolute warranty that the vessel should be seaworthy for both the approach voyage and loading”, at p. 196. Adamastos Shipping
Co. Ltd. v. Anglo-Saxon Petroleum Co. Ltd. (The Saxon Star) [1959] A.C. 133.

19- Morediscussion will follow. In this case the vessel’ s engine stopped working due to an unknown reason for a defect in one of
the crankpins and the shipowner could not discharge the burden of proving that le exercised due diligence to make the vessel
seaworthy. Minister of Materialsv. Wold Steamship Company, Ltd. [1952] 1 Lloyd's Rep. 485.

92



The Legal Aspects of Seaworthiness Chapter Three

Current Law and Development

vessel seaworthy and ready to receive and carry the agreed cargo safely?°. But as was
shown above, the situation will be different if that clause was qualified by a paramount

clause incorporating the Hague/Hague-Visby or the Hamburg Rules.

2- Maintenance Clause

The duty to provide a seaworthy vessel is exercised at the time of the delivery of the
vessel, or before loading and sailing®, or at the time the charter was concluded?.
Therefore, in addition to the express or implied obligation, charterparties might contain
maintenance clauses, especialy in time charterparties, to the effect that the carrier is
under an obligation to keep the vessel in efficient condition to provide the required
service throughout the journey; the question here is what the effect of such a clause is?
And does this clause provide a continuous duty of seaworthiness?3?

In order to answer the first question we have  distinguish between two types of
maintenance clauses i.e. whether the clause is attached to the seaworthiness clause or

whether the maintenance clause is a separate one.

a The maintenance clause is part of the expressed seaworthiness clause

This situation arises when there is an express duty to provide a seaworthy vessel. |If
the maintenance clause in the charterparty was part of the vessel seaworthiness clause,

then the maintenance obligation will depend on the language of the clause®*. Therefore,

20- In Cheikh Boutros Selim El-Khoury and Othersv. Ceylon Shipping Lines, Ltd., (The Madeleine), [1967] 2 Lloyd's Rep. 224. cl
.1 of the BALTIME charterparty provided that ‘... [the vessel] being in every way fitted for ordinary cargo service' the vessel
when delivered did not have a deratisation certificate although she was fumigated, and therefore she was unseaworthy, Rokill J
said “There was here an express warranty of seaworthiness and unless the ship was timeously delivered in a seaworthy condition,
including the necessary certificate from the port health authority, the charterers had the right to cancel”, at p. 241.

21- Hongkong Fir Shipping Company, Ltd. v. Kawasaki Kisen Kaisha, Ltd., (The Hongkong Fir), [1961] 2 Lloyd's Rep. 478. NYPE
1993 Time Charterparty line 33-36. Shelltime 4 Charterparty lines 6-24. GENTIME lines 263 -267.

22- NYPE 1946 line5.

23- The second question will be answered later on when the time of exercising the warranty is considered.

24- Adamastos Shipping Co. Ltd. v. Anglo-Saxon Petroleum Co. Ltd. (The Saxon Star) [1957] 2 Q.B. 233. Parker L.J. stated that
“The nature of the obligation to maintain must depend on the exact words used”, at p. 272. . Minister of Materials v. Wold
Steamship Company, Ltd. [1952] 1 Lloyd's Rep. 485. Tyndale Steam Shipping Co. Ltd. V. Anglo -Soviet Shipping Co. Ltd (1936)
54 LI. L. R. 341 Lord Roche in this case stated that “... in clause 2 of the charter-party, ...does not congtitute an absolute
engagement or warranty that the shipowner will succeed in so maintaining her whatever perils or causes may intervene to cause
her to beinefficient for the purpose of her service” & p. 344-345. See dso Giertsen v. Turnbull, 1908 S.C. 1101.
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if the carrier was under an absolute duty to provide a seaworthy vessel, he will be under
an absolute duty to keep the vessel maintained in an efficient condition, and if he had to
exercise due diligence to make the vessal seaworthy then his maintenance obligation
will be exercising due diligences to maintain her.

For instance, in The Saxon Sar®, cl.1 of the charterparty provided “being tight,
staunch and strong and every way fitted for the voyage, and to be maintained in such
condition during the voyage, perils of the sea excepted, shall with all convenient
despatch sail and proceed to”. The wording of the carrier’s obligation to provide a
seaworthy vessel, ‘being tight, staunch...”, make his obligation an absolute one, and
therefore, as the maintenance clause is part of the initial obligation of seaworthiness, the

carrier’s duty to maintain the vessel throughout the charter period is an absolute one?®.

Consequently, if the maintenance clause was part of the absolute warranty of
seaworthiness, the carrier has to maintain the vessal in seaworthy condition “by the
necessary inspections and surveys, replacements and repairs’ and he will be in breach of
his obligation if the vessel a any point turned out to be unseaworthy when, if regular
maintenance had been carried out, it would not have become unseaworthy?’. On the
other hand, if the language of the clause made the carrier’s obligation a duty to exercise
due diligence then the maintenance would have the same nature, and the shipowner’s
obligation would be to maintain her within a reasonable time, as will be seen below?®.

25- The Saxon Star, Ibid.

26- The Saxon Star, Ibid, Lord Denning stated “ Their obligation was, | think, an absolute obligation to ensure that the vessel was
throughout in a seaworthy condition, save only when the vessel was rendered unseaworthy by perils of the sea, or perhaps by any
of the excepted perilsin clause 9. Theintroduction of the exception "perils of the sea’ would be meaningless unless the obligation
to maintain was an absolute obligation to ensure that the vessel remained efficient” at p. 265.

27- The Saxon Star, Ibid, Sellers L.J, stated: “A vessel is maintained in a watertight condition by the necessary inspections and
surveys, replacements and repairs. It is not so maintained if it is allowed to leak and is then repaired with despatch and diligence.”
atp. 276.

28- Tyndale Steam Shipping Co. Ltd. V. Anglo-Soviet Shipping Co. Ltd (1936) 54 LI. L. R. 341. Lord Roche in this case stated that
“... in clause 2 of the charter-party, ...does not constitute an absol ute engagement or warranty that the shipowner will succeed in
so maintaining her whatever perils or causes may intervene to cause her to be inefficient for the purpose of her service” at p. 344.
Seaealso Giertsenv. Turnbull, 1908 S.C. 1101.
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b- The maintenance clause is a separate clause

If the maintenance clause is separate from any other clause, then the nature of the
carrier’s obligation to maintain the vessel will depend on the language of this particular
clause?® The difference from the situation in (a) is that the parties may choose to make
the duty to make the vessel seaworthy an absolute one, while the maintenance clause
may be to exercise due diligence only or vice versa; it all depends on the language of the

clause, but the maintenance obligation of the charter continues through out the journey.

For example the NY PE charterparty form 1993 provide in lines 81-82:

“... shal maintain the Vessel's class and keep her in a thoroughly efficient state in hull,

machinery and equipment for and during the service, and have a full complement of officers and
crew”

In this case the carrier is not under an absolute duty to continuously maintain the
vessel’ s seaworthiness, though he will be in breach of his contract if the vessel ceases to
provide the required service, or if he fails to exercise “the necessary inspections and
surveys, replacements and repairs’ in order to prevent such occurrence. However, the
carrier will not be in breach of his ddligation from the moment the machinery fails to
function properly because he does not guarantee absolutely that he will maintain her
regardless of the perils that might intervene to make her inefficient for the purpose of the
service®™. In this case if an accident happens and the vessel becomes unseaworthy, the
only obligation on the part of the carrier is to take all reasonable and proper steps to put

her back to a seaworthy condition in a reasonable time3!,

29- NYPE 1993 dl.6 lines 81-82 provides ‘inter aia “... shall maintain the Vessal’s class and keep her in athoroughly efficient state
in hull, machinery and equipment for and during the service, and have a full complement of officers and crew. See dso NYPE
1946 cl.1 lines 37-38, and SHELLTIME 4, cl.3

30- Tyndale Steam Shipping Co. Ltd. V. Anglo-Soviet Shipping Co. Ltd (1936) 54 LI. L. R. 341.

31- Time Charters, 5th Ed, 2003, paragraph 11.5. Tyndale Steam Shipping Co. Ltd. V. Anglo-Soviet Shipping Co. Ltd, Ibid, Lord
Roche stated “ The engagement of the shipowner isthis, that if an accident happen, or even arise to cause the ship to be inefficient,
or the winches to be ineffective, and out of action, they will take all reasonable and proper steps to put them back again. Thereis
no evidence whatever... that there was any breach of the obligation on the part of the shipowners’ at p.345. See also Sniav.
Suzuki, (1924) 17 LI. 1. Rep 78, Greer J.,, said that the obligation of the shipowner “ does not mean that she will be in such a state
during every minute of the service. It does mean that when she gets into a condition when she is not thoroughly efficient in hull
and machinery they will take within areasonable time reasonable steps to put her into that condition”, at p. 88.
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Whereas if the language of the charterparty indicates that the carrier’s obligation is
an absolute one, then the carrier will be in breach of his obligation if he fails to exercise

the necessary inspection and survey as was shown earlier®.

- Conclusion

The reason behind the distinction between the separate maintenance clause and the
one which is part of an absolute clause is that with the latter the clause has to be read as
a whole to find out what the parties intended by the clause, therefore, the maintenance
duty will be considered as an absolute one if the main duty is an absolute one. The
failure of the carrier to maintain the vessel will alow the aggravated party to claim
damages unless the damage was so serious to the extent it prevented the cargo-owner
from obtaining the whole benefit intended from the contract3.

Even when the maintenance obligation is not directly related to the carriers
obligation to provide a seaworthy vessel or exercise due diligence it can still shed light
on how the courts react to the extension of the duty to exercise due diligence beyond the
start of the voyage, especialy in the light of the recent developments in the marine
industry, i.e. introduction of the ISM and ISPS Codes and the UNCITRAL new Draft
Instrument on Transport Law, the latter of which attempts to extend the carrier’s
obligation to cover the whole journey. One of the arguments to support this extension is
that maintenance clauses did not raise any problems and therefore extending the duty
should not be a problem especially if extension of the duty does not impose an extra
duty on the carrier, i.e. if the carrier’ s obligation is only to exercise due diligence to keep
the vessel seaworthy then if he did that his obligation will be discharged as will be seen
later.

32- Adamasgtos Shipping Co. Ltd. v. Anglo-Saxon Petroleum Co. Ltd. (The Saxon Star) [1957] 2 Q.B. 233.

33 - Hongkong Fir Shipping Company, Ltd. v. Kawasaki Kisen Kaisha, Ltd., (The Hongkong Fir), [1961] 2 Lloyd's Rep. 478. Sniav.
Suzuki, (1924) 18 LI.L.Rep. 333. Further discussion about the effect of such breach will follow at alatter stage. Also the breach of

such obligation can affect other clauses in the contract, Whistler International Ltd. v. Kawasaki Kisen Kaisha Ltd The Hill
Harmony [2001] 1 Lloyd's Rep 147 at 157. See adso Time charters Para11.8

96



The Legal Aspects of Seaworthiness Chapter Three

Current Law and Development

3_ Express Seaworthiness Clause and Clauses Paramount

The Hague/Hague-Visby and the Hamburg Rules only apply to bills of lading®* or
any similar document of title®. Therefore, in order for the charterparties to be subject to
Hague/Hague-Visby or HamburgRules the parties should agree to incorporate them into
the charterparty either by printing the Rules into their contract or by including in their

charter a paramount clause which incorporates the Rules into the contract.

But a problem might arise when the parties to a charterparty make provision for an
express obligation of seaworthiness, e.g. “The said vessel being tight, staunch and in
every way fit for the voyage...”, and at the same time include a clause paramount which
incorporates the Hague/Hague-Visby Rules into the charterparty®. On the other hand,
there might be a clause which incorporate the Hague/Hague-Visby Rules and then a
typed clause saying that ‘the vessel should be tight staunch .... . In ether of these two
cases the problem would be the nature of the carrier’ s duty: isit an absolute obligation to
provide a seaworthy vessel or is it just a duty to exercise due diligence to provide
seaworthy vessel? Knowing the answer to this question is essential as it would affect the
carrier’s liability because under Art IV r.1 the carrier will be ale to limit his liability, if
the loss or damage was caused by unseaworthiness, if he proves that he exercised due
diligence to make the vessel seaworthy, whereas if the absolute obligation is applied the
carrier will be responsible for the loss or damage even if he exercised due diligence to
make the vessel seaworthy because the vessel must be seaworthy®’. Therefore it is
important to know whether the paramount clause will take effect or whether the express
absolute seaworthiness clause will take effect. The same situation exists with regard to
the Hamburg Rules Art 5 where the carrier will not be liable if he proves that there was

no fault or privity on his part and that he exercised due diligence.

In answering this question, the genera rule is that the court should consider the

intention of the parties. Usually where there is an express seaworthiness clause followed

34- Hague/Hague-Visby Rules Art | (b). Hamburg Rules Art 1.6 and 2 (d, €).
35- Hague/Hague-Visby Rules Art | (b).
36- Eridania SP.A. And Others v. Rudolf A. Oetker And Others, (The Fjord Wind), [2000] 2 Ll1oyd's Rep. 191. The same problem

would ariseif the parties printed the Articles of the Rulesinto their charterparty.
37- Steel v. State Line Steamship, (1877-78) L.R. 3 App. Cas. 72 & p. 86.
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by a clause paramount, the court has to look at the contract of carriage as a whole and try
to construe it in the light of the parties intention and in the light of the commercial

consideration in order to maintain the stability of the commercial transactions™.

For instance in, The Fjord Wind®, clause 1 of the charterparty provided that ‘ The
said vessel being tight, staunch and strong and in every way fit for the voyage, shall with
al convenient speed proceed to [the river Plate] . . .and there load’, while clause 35
provided that ‘ The Owners shall be bound before and at the beginning of the voyage to
exercise due diligence to make the ship seaworthy and to have her properly manned,
equipped and supplied and neither the vessel nor the Master or Owners shall be or shall
be held liable for any loss of or damage or delay to the cargo for causesexcepted by the
U.S. Carriage of Goods by Sea Act, 1936'.

The existence of two express clauses regarding seaworthiness, one of which is an
absolute obligation to provide a seaworthy vessel and the other which provides for a
duty to exercise due diligence only, can create a dilemma over which one the cout
should consider in case of the breach of obligation of seaworthiness. In the above case
the vessel was unseaworthy because there was an unknown defect in one of its
crankpins, which meant that it could not operate on an ordinary voyage. The question
was whether the carrier’s duty was an absolute one or a mere duty to exercise due
diligence. Lord Justice Clarke stated that:

“In all the circumstances | have reached the conclusion that the correct construction of cl.1 and
35 of the charter when read together in the context of the contract as a whole and in the light of the
commercia considerations to which | have referred is that the disponent owners obligation as to
seaworthiness at each stage was the same, namely to exercise due diligence to make the vessal
seaworthy” .

38- The Fjord Wind, ibid, at p. 197.

39- The Ford Wind, ibid.

40- The Fjord Wind, ibid, per Lord Justice CLARKE at p. 197 also he stated at p. 196 that “ Clause 1 providesthat the vessel, being
tight, staunch and strong and in every way fitted for the voyage, shall with all convenient speed proceed to one or more loading
ports and there load. If there were no cl.35 it is likely that it would be held that there was an absolute warranty that the vessel
should be seaworthy for both the approach voyage and loading. Yet on any view cl.35 expressly applies "before and at the

beginning of the voyage", which must include the loading process. Thus under cl.35 the owners must exercise due diligence to
make her seaworthy for the loading process and thereafter they must exercise due diligence to make her seaworthy for the cargo-

carrying voyage itself. It follows that cl.35 directly affects the true construction of cl.1 and the question arises whether it was
intended to affect the whole operation of the clause. In my judgment, it was. The expression "before and at the beginning of the
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Consequently, where there are two clauses regarding seaworthiness, one an absolute
duty and the other a duty to exercise due diligence to make the vessel seaworthy, both of
them should be construed together to find out which one the parties intended to apply in
the light of the surrounding circumstances.

The incorporating of the Hague/Hague-Visby Rules into a time charterparty has a
rather interesting effect. In a time charterparty the carrier’s obligation should be
exercised at the time stated in the charterparty if the obligation was an express one, or at
the time of delivery when the obligation is implied. However, the incorporation of the
Rules into a time charter would make the carrier obliged to make the vessel seaworthy
before and at the beginning of each voyage. For example, in The Aquacharm®!, Clause
15 of the time charterparty provided:

“...inthe event of the loss of time from deficiency of men or stores, fire breakdown or damage
to hull, machinery or equipment or by any other cause preventing the full working of the vessel the
payment of hire shall cease for the time thereby lost.”

On the other hand Clause 24 incorporated the Hague Rules, including Art 1V r2 (a)
which exempt the carrier from liability for the act, neglect, or default of the master in the

navigation or the management of the vessel.

The court decided obiter that the incorporation of the Hague Rules into the
charterparty means that the carrier’s duty would be a duty to exercise due diligence and
that the word seaworthy in Art I11 r1 should be given its usua meaning, Lord Denning
stated*?:

“I think the word "seaworthy" in The Hague Rules is used in its ordinary meaning, and not in any

extended or unnatural meaning. It means that the vessel -- with her master and crew -- is hersdlf fit to
encounter the perils of the voyage and also that she isfit to carry the cargo safely on that voyage”

voyage" is apt to include the whole period before the beginning of the voyage”. The Saxon Star, [1959] A.C. 133. the Actis Co.
Ltd. v. The Sanko Steamship Co. Ltd., (The Aquacharm), [1982] 1 Lloyd's Rep. 7, this case is not related to seaworthiness but
cl.15 of the time charterparty mentioned the cases where the ship will go off hire should any problem arise. The ship was delayed
in the Panama Canal due to the negligence of the master in the vessel management. By virtue of cl.24, which in corporated the
Hague Rules, the Court of appeal followed the approach of the Saxson Star and rolled that the shipowner can use the protections
inArt IV r2. see dso Aliakmon Maritime Corporation v. Trans Ocean Continental Shipping Ltd. and Frank Truman Export Ltd.,
(The Aliakmon Progress), [1978] 2 LIoyd's Rep. 499. For further details see Time Charters, 5ed, 2003, at p. 568-570.

41- Actis Co. Ltd. v. The Sanko Steamship Co. Ltd., (The Aquacharm), [1982] 1 Lloyd's Rep. 7.

42- The Aquacharm, ibid, at p.9.
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Lord Denning's statement makes it clear that if Hague/Hague-Visby Rules are
incorporated into a time charterparty then seaworthiness should be given its usual
meaning i.e. that the vessal should be fit to encounter the peril of the voyage and she
should be fit for that particular voyage. As a result, the incorporation of the
Hague/Hague-Visby Rules into a time charter will increase the duties of the carrier from
having an absolute duty of seaworthiness, at the agreed time or on delivery, to exercise

due diligence at the beginning of each voyage undertaken within the period of hire®.

However, Mustill. Jin the Hermosa commented, obiter, that:

“The difficulties created by the inclusion of The Hague Rules into a time charter have not yet

been worked out by the Courts. The analogy with a consecutive voyage charter is not exact. For
example, the charterer pays directly for the whole of the time while the ship is on hire, including
ballast voyages; and there are in most time charters express terms as regards initial seaworthiness and
subsequent maintenance which are not easily reconciled with the scheme of The Hague Rules, which
create an obligation as to due diligence attaching voyage by voyage. It cannot be taken for granted
that the interpretation adopted in [Adamastos Shipping Co. Ltd v. Anglo-Saxon Petroleum Co. Ltd.],
in relation to voyage charters appliesin all respects to time charters incorporating The Hague Rules. It
is, however, unnecessary to tackle this problem in the present case, for on the findings which I have
made, there was a breach of the initial warranty of seaworthiness or (if that warranty is to be regarded

as qualified by The Hague Rules) of the obligation to exercise due diligence to make the ship
seaworthy”

Therefore, when the parties to a time charterparty decide to incorporate
Hague/Hague-Visby Rules into their contract, we cannot assume that the carrier’s
obligation will be to make the vessd seaworthy at the beginning of each voyage or at
least exercise due diligence at the beginning of each voyage, as the courts have not fully

accepted this approach™®.

Furthermore, by adopting this approach and taking the parties intention to
incorporate a paramount clause into their contract, if the vessel turns out to be
unseaworthy, the carrier will not be responsible for any loss or damage unless he fails to
exercise due diligence to make the vessel seaworthy, and if this was the case he will not
be able to use the protections of Art IV r2 due to the fact that his obligation to provide a

seaworthy vessel or exercise due diligence to make her seaworthy is an overriding

43- See Time Charters, 5th Ed, at p.571. paragraph 34.16
44- Time Charters, ibid, Paragraph 34.17
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obligation, the breach of which prevents him from using Art IV r2*°. Also the carrier
will not be able to use the exemption clause provided in the charter, which would have
otherwise, been applied © the express seaworthiness clause, unless clear, unambiguous
words were used to make it applicable to the paramount clause™®.

On the other hand where there is a printed seaworthiness clause or paramount clause
and a typed clause on the same charterparty or on an attached sheet, priority should be
given to the typed clause, as this is a very clear unambiguous indication to the parties

intention to which clause they want to apply to their contract.

For example, in Anglo-Saxon Petroleum v. Adamastos Shipping*’, cl.1 of the
charterparty provided the following:

“the vessel being tight, staunch and strong, and every way fitted for the voyage, and to be
maintained in such condition during the voyage, perils of the sea excepted”

While cl.52 provided that:

‘Paramount Clause. It is agreed that the.... Paramount Clause [is] to be incorporated in this
charterparty’

The paramount clause, which was typed on a separate dip and attached to the
charterparty, provided that

‘This bill of lading shall have effect subject to the provisions of the Carriage of Goods by Sea Act
of the United States... 1936, which shall be deemed to be incorporated herein, and nothing herein
contained shall be deemed a surrender by the carrier of any of its rights or immunities or an increase
of any of itsresponsibilities or liabilities under said Act. If any term of thisbill of lading be repugnant
to said Act to any extent, such term shall be void to that extent, but no further’.

The vessal during the charterparty turned to be unseaworthy in different respects, as
to its engine-room, staff and its physical seaworthiness. Again the same question was
put to the court: does the shipowner have to exercise absolute duty or exercise due

diligence only?

Viscount Simonds in delivering his judgment stated that*®:

45- Maxine Footwear Co. Ltd. and Another. Appellants; v. Canadian Government Merchant Marine Ltd. Respondents, [1959] A.C.
589.

46- See Below Adamastos Shipping Co. Ltd v. Anglo-Saxon Petroleum Co. Ltd. (The Saxson Star). [1959] A.C. 133, Viscount
Simonds statement, p.154.

47- Adamastos Shipping Co. Ltd v. Anglo-Saxon Petroleum Co. Ltd. (The Saxson Star). [1959] A.C. 133
48- The Saxson Star, ibid at p. 154
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“l can entertain no doubt that the parties, when they agreed by clause 52 of the charter that the
"paramount clause ... as attached" should be incorporated in their agreement, and proceeded physically to
attach the clause which | have set out, had a common meaning and intention which compels me to regard
the opening words ‘ This bill of lading’, as a conspicuous example of the maxim ‘falsa demonstratio non

nocet cum de corpore constat.” There can be no doubt what isthe corpus. It isthe charterparty to which the
clause is attached. ... [T]he parties to a charterparty often wish to incorporate the Hague Rules in their
agreement: and by that | do not mean, nor do they mean, that they wish to incorporate the ipsissima verba
of those rules. They wish to import into the contractual relation between owners and charterers the same
standard of obligation, liability, right and immunity as under the rules subsists between carrier and

shipper: in other words, they agree to impose upon the owners, in regard, for instance, to the
seaworthiness of the chartered vessel, an obligation to use due diligence in place of the absolute obligation
which would otherwise lie upon them”.

The court refused the submission of the cargo owner that the clause paramount
would not apply to the charterparty because it started with the phrase “this bill of
lading....” Instead the court was of the opinion that the parties, by making the clause
paramount part of their contract, wanted to apply to their relation the same rights and
obligation of the parties to the bill of lading. As aresult, changes should be made to the
Hague Rules to make them applicable to the charterparty.

To sum up, where the contract incorporates a typed clause that contradicts a printed
clause the court will apply the typed one, as the intention of the parties clearly shows
that they want the typed attached clause to be applicable. However, where there are two
clauses in the charterparty, an express seaworthiness clause and a clause paramount, the
court should look at the contract as a whole and try to infer the intention of the parties

and the commercia considerations.

- The Implied duty of Seaworthiness

The contract of carriage might sometimes be silent with regard to the obligation of
the shipowner to provide a seaworthy vessal. In this case would the carrier be obliged to
provide a seaworthy vessel or will there be no obligation whatsoever? To answer this
guestion one should distinguish between bills of lading and voyage charters on the one
hand, and time charters on the other hand.

1- The Implied Duty of Seaworthiness in case of Bills of Lading and Voyage Charters:

In this case, where there is a voyage charter or hill of lading, the shipowner will be

under an implied obligation to provide a seaworthy vessel even if there was no express
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clause in the contract. This case, in respect of hills of lading, used to arise under
common law before the introduction of the Hague/Hague-Visby and Hamburg Rules.
Nowadays, however, it mostly arises in case of voyage charterparties where there might
not be an express duty of seaworthiness, while it no longer appears in bills of lading, as
the Hague/Hague-Visby Rules or Hamburg Rules cover such contracts in most countries

and contain express obligation for seaworthiness'.

Under common law, where the contract is silent with regard to the duty to provide a

seaworthy vessel, the Carrier will be under an obligation to provide a seaworthy vessd;

because there is an implied duty that the shipowner has to provide a seaworthy vessal.

There are two reasons behind such implied duty. The first is when the cargo-owner
contracts to carry his cargo on board a vessel; he implicitly expects that the vessel is fit
to meet the ordinary perils of the voyage and deliver the cargo safely to its destination.

49- Hague/Hague-Visby Ruleswill apply to Bills of Lading or any similar document of title subject to the conditions mentioned in

Art X:

The provisions of these Rules shall apply to every bill of lading relating to the carriage of goods between ports in two different
Statesif:

(&) thebill of lading isissued in a contracting State, or
(b) the carriageisfrom aport in acontracting State, or
(c) the contract contained in or evidenced by the bill of lading provides that these Rules or legidlation of any State giving effect
to them are to govern the contract,
whatever may be the nationality of the ship, the carrier, the shipper, the consignee, or any other interested person.

In Case of Hamburg Rules it will gpply subject to the following Art 2:

1. The provisions of this Convention are applicable to al contracts of carriage by sea between two different States, if:

(a) the port of loading as provided for in the contract of carriage by seais located in a Contracting State, or

(b) the port of discharge as provided for in the contract of carriage by seaislocated in a Contracting State, or

(c) one of the optional ports of discharge provided for in the contract of carriage by seaisthe actual port of discharge
and such port islocated in a Contrading State, or

(d) the bill of lading or other document evidencing the contract of carriage by seais issued in a Contracting State, or

(e) the bill of lading or other document evidencing the contract of carriage by sea provides that the provisions of this
Convention or the legislation of any State giving effect to them are to govern the contract.

2. The provisions of this Convention are applicable without regard to the nationality of the ship, the carrier, the actual carrier, the
shipper, the consignee or any other interested person.

3. The provisions of this Convention are not applicable to charter-parties. However, where a bill of lading isissued pursuant to a
charter-party, the provisions of the Convention apply to such abill of lading if it governst he relation between the carrier and
the holder of the hill of lading, not being the charterer.

4. If a contract provides for future carriage of goods in a series of shipments during an agreed period, the provisions of this
Convention apply to each shipment. However, where a shipment is made under a charter party, the provisions of paragraph 3 of
this article apply.
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The second relates to the cargo insurance; when a cargo-owner insures his cargo, he
implicitly warrants, to his insurers, that the vessdl is seaworthy, Therefore, if there was
no such implied obligation between the carrier and the cargo-owner, and the vessdl was
not seaworthy, the cargo-owner would not be able to claim indemnity in case of loss or
damage due to unseaworthiness. For instance, Field. J, in Kopitoff v. Wilson®°, stated,

referring to the doctrine adopted by the American Courts, that

“It appears to us also that there are good grounds in reason and common sense for holding such to be
the law. It iswell and firmly established that in every marine voyage policy the assured comes under an
implied warranty of seaworthiness to his assurer, and if we were to hold that he has not the benefit of a
similar implication in the contract which he makes with a shipowner for the carriage of his goods, the
consequence would be that he would lose that complete indemnity against risk and loss which it is the
object and purpose to give him by the two contracts taken together. Holding as we now do, the result is
that the merchant, by his contract with the shipowner, having become entitled to have a ship to carry his
goods warranted fit for that purpose, and to meet and struggle against the perils of the sea, is, by his
contract of assurance, protected against the damage arising from such perils acting upon a seaworthy
ship”.

A long line of authorities affirmed the implied duty of seaworthiness; in Kopitoff v.

Wilson®! for example, the learned judge stated that:

“We hold that, in whatever way a contract for the conveyance of merchandise be made, where there
is no agreement to the contrary, the shipowner is, by the nature of the contract, impliedly and necessarily
held to warrant that the ship is good, and is in a condition to perform the voyage then about to be
undertaken, or, in ordinary language, is seaworthy, that is, fit to meet and undergo the perils of the seaand
other incidental risksto which she must of necessity be exposed in the course of the voyage”.

In contrast to the expressed obligation of seaworthiness, the implied obligation raises
a very important issue regarding the protection the exclusion clause offers to the carrier.
The efficiency of such a clause depends to a large extent on its language and on the other
clauses of the contract of carriage, as will be shown later when breach of the duty of
seaworthiness is examined. It is worth mentioning that the implied duty to provide a
seaworthy vessel i divided into two parts, just as the expressed one is: a duty to make

50- Kopitof v. Wilson, (1875-76) L.R. 1 Q.B.D 377, a p. 381-382.

51- Kopitof v. Wilson, ibid, at p. 380 by Field, J. Steel et Al. v. The StateLine Steamship Company, (1877-78) L.R. 3 App. Cas. 72.
Lord Blackburn at p. 86 stated “| take it my Lords, to be quite clear, both in England and in Scotland, that where there is a contract
to carry goods in a ship, whether that contract isin the shape of abill of lading, or any other form, thereis aduty on the part of the
person who furnishes or supplies that ship, or that ship's room, unless something be stipulated which should prevent it, that the
ship shall be fit for its purpose. That is generally expressed by saying that it shall be seaworthy; and | think also in marine
contracts, contracts for sea carriage, that iswhat is properly called a“warranty," not merely that they should do their best to make
the ship fit, but that the ship should really be fit”. Tattersall v. The National Steamship Company, Limited, (1883-84) LR 12
Q.B.D. 297
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the vessel seaworthy, i.e. the physicality of the vessd, its crew and documents, and a
duty to make her cargo-worthy This latter should be exercised before or at the time of
the loading of the cargo on board the vessel®?, whereas, the duty to make the vessel
seaworthy; asto its crew, documents, and physical seaworthiness of the vessel should be
exercised before and at the beginning of the voyage. More detailed discussion about the

time to exercise the duty will follow later on.

2- The Implied Duty of Seaworthiness in case of Time Charterparties

In this case of a time charterparty, the shipowner does not charter his vessel for one
voyage or a particular number of voyages where he has to make the vessel seaworthy at
the beginning of each voyage. Instead he hires his vessel to another person for a
particular period of time, and that raises the question whether there is an obligation on
the carrier to provide a seaworthy vessdl in the case of a time charterparty or the

shipowner is exempted in this case.

This problem does not arise when there is an express obligation where the clause
stipulates the carrier’s obligation and the time of exercising the duty, but appears
instead where we have a time charter without an express duty of seaworthiness. The
common law approach in this case is that the carrier is under an implied obligation to
make the vessal seaworthy at the time of delivery, and this obligation is an absolute
one®3, unless the contract states clearly otherwise, i.e. a duty to exercise due diligence®*.

However, it must be noted that the carrier’s duty to provide a seaworthy vessel is not
a continuous one throughout the time charter - his obligation is only to make the vessel
fit a the time of delivery - but due to the fact that the vessel might be chartered for a

52- McFadden v. Blue Star Line, [1905] 1 K.B. 697. In this case the valve chest joint was imperfectly remade before the goods were
loaded. After the engineer finished ballasting the vessel he screwed down the sea-cock but due to the presence of some hard
material the seacock was partialy left open and consequently seawater gained access through it and forced out the defective
packing of the valve chest and entered the lower part of the vessel through the joint, damaging the cargo. Channell J held that:
“the defective fitting of the seacock and of the duice-door, being defects which came into existence after the plaintiff's goods
were loaded, were not breaches of the implied warranty of the fitness of the ship to receive the cargo; but that the defective
packing of the valve-chest, being an existing defect at the time of the loading of the goods, was a breach of the warranty.” at
p.697.

53- Giertsen and Others V. Gorge Turnbull & Company, (1908) 16 S.L.T. 250. Lord Ardwall at p. 255.

54- Clause 24 NY PE incorporates Hague Rules changing the carrier’ s obligation into aduty to exercise due diligence.
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long period of time to cary out many voyages and the vessel might become
unseaworthy after the time of delivery, therefore, the parties might include in their
contract a maintenance clause obliging the carrier to maintain the vessel in afit state to
be able to provide the required service as discussed earlier.
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Time of exercising the duty to provide a seaworthy vessel

The duty to provide a seaworthy vessel, like any other duty, should be exercised at a
certain period of time. This period varies depending on the type of the contract; i.e. Bill
of Lading, time or voyage charterparty. The time is aso different for vesse
seaworthiness and cargo seaworthiness. However, this duty is not continuous; the carrier
has only to exercise this duty before and at the beginning of the voyage or at the time
stated in the contrect of carriage, unless otherwise stated, except in the case of time
charter when the duty is implied. In this case the carrier’s obligation is to make the
vessel seaworthy at the time of delivery as will be shown later. Furthermore, athough
the carrier has to exercise his obligation before and at the beginning of the voyage,
certain action does not need to be taken at that stage but can be taken at a later stage
after sailing. This may lead to confusion with the old concept of stages.

Consequently, this section will consider the time of exercising due diligence to
provide a seaworthy vessel; with regard to the cargo and the vessel, the doctrine of
stages and the bunkering of the vessdl.

- Time to exercise the obligation of seaworthiness with regard to the cargo

The carrier’s obligation to provide a vessel that is able to receive the contracted
cargo, in other words a cargo-worthy vessel, must be exercised before and at the time of
loading the cargo: “one must apply exactly the same rule to the loading stage of a vessel
whilst she remains in her port of loading... the warranty is that at the time the goods are
put on board she isfit to receive them and to encounter the ordinary perilsthat are likely
to arise during the loading stage; but that there is no continuing warranty after the goods
are once on board that the ship shall continue fit to hold the goods during that stage and
until she is ready to go to sea, notwithstanding any accident that may happen to her in
the meantime” . Consequently, if the vessel was not fit to receive the cargo, the carrier
will be in breach of his obligation to make the vessel seaworthy.

1- McFadden v. Blue Star Line, [1905] 1 K.B. 697, at p. 704.
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The carrier’s duty to provide a cargo-worthy vessel starts from the time before the
loading of the vessel and continues until the loading operation is finished. For example
in Stanton v. Richardson? a cargo of wet sugar was loaded on board the vessel, the
cargo-owner having had the option of different cargoes, including wet sugar. Usualy
great deal of moisture drains from wet sugar, and therefore any vessel carrying such
cargo should be fitted with sufficient pumps in order to extract the moisture, but in this
case the pumps on the vessel were not sufficient and when al the cargo was nearly
loaded it was found that there was an accumulation in the holds. It was not possible to fit
the vessal with extra pumps within reasonable time and the cargo was consequently
discharged. The Court of Common Plea found and the Exchequer Chamber affirmed that
the vessal was not seaworthy at the time of loading and that the shipowner failed to
discharge his duty to provide a seaworthy vessel.

Therefore, if some action which should have been arranged for the vessel to be able
to receive the cargo safely had not been taken before loading, the carrier would be in
breech of his obligation; for example in Tattersall v. The National Steamship®, the
shipper contracted with the shipowner to carry a cargo of cattle, but the vessel on its
previous trip had carried cattle infected with foot and mouth disease. The ship was not
fumigated before loading the new cargo and during the voyage the cattle became
infected. The court held that the vessel was not seaworthy before loading the cattle since
it was not fumigated before loading, and the shipowner was not able to limit his liability.

Also in McFadden v. Blue Star Line?, the cargo was loaded safely and properly on
board the vessel; after that the ship’s engineer opened a sluice-door in a watertight
bulkhead in the lower part of the ship, but when he closed it some time later, he did not

screw it down properly in order to ensure that it was watertight. After that the engineer

2- Stanton v. Richardson, (1871-72) L.R. 7 C.P. 421, (1873-74) L.R. 9 C.P. 390. Compania de Naviera Nedelka SA. v. Tradax
International S.A., (The Tres Flores), [1973] 2 Lloyd's Rep. 247, this case deals with the notice of readiness, but it shows that if
the vessal was not ready to receive the cargo at the time of the notice then the notice will not be valid.

3- Tattersall v. The Nationa Steamship Company, Limited, (1883-84) LR 12 Q.B.D. 297. Compania de Naviera Nedelka SA. v.
Tradax International SAA., (The Tres Flores), [1973] 2 Lloyd's Rep. 247. McFadden v. Blue Star Line, [1905] 1 K.B. 697. Owners
of Cargo on Ship "Maori King" v. Hughes, [1895] 2 Q.B. 550. Mediterranean Freight Services Ltd. v. BP Qil International Ltd.,
(The Fiona), [1994] 2 Lloyd's Rep. 506.

4- |hd.
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proceeded to fill one of the ballast tanks. In order to do that he had to open a sea-cock on
the side of the vessdl to alow seawater to pass through. The water, on its way to the
ballast tank, had to go through a valve-chest, the joint between the lid and body of which
had been packed as usual with cotton to make it water tight, but this joint was
imperfectly remade just before the cargo was loaded. As a resut of the presence of some
hard substance the sea-cock was not closed properly after the tank was loaded and, due
to the continued pressure of the water, forced out the packing of the valve-chest and
seawater went through the joint into the lower part of the vessel down the sluice-door

into the cargo holds and damaged the shipper’s cargo. The court held:

“that the defective fitting of the sea-cock and of the sluice-door, being defects which
came into existence after the plaintiff's goods were loaded, were not breaches of the
implied warranty of the fitness of the ship to receive the cargo; but that the defective
packing of the valve-chest, being an existing defect at the time of the loading of the

goods, was a breach of the warranty.”>.

It is worth mentioning that when the duty to make the vessel seaworthy is expressed
in the contract of carriage then the time at which the vessel should be cargo-worthy is
usually also mentioned in the contract, e.g. a the time of contract or at the time of
delivery. However if the duty was implied then the carrier is under an obligation to make
the vessel cargo-worthy at the time of loading.

Consequently, any defect that exists before loading will make the vessel uncargo-
worthy; however, if the defect develops after the loading operation has finished, then the
vessal will not be uncargo-worthy as the duty of the carrier stops at the end of loading
operation, but such a defect might render her unseaworthy as the carrier’s obligation of
seaworthiness continues until the time d sailing, while his duty of cargo-worthiness

stops at end of loading operatior®.

5- Ibid, at p. 697.
6- Ihid.
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- The Time at which to exercise obligation of seaworthiness with regard to the
vessel

The carrier’s obligation to make the vessel seaworthy must be exercised at a
particular time of the voyage. This time differs according to the type of the contract of
carriage: if it is bill of lading, time charterparty or voyage charterparty. Usualy there is
no difference between a bill of lading contract and a voyage charterparty, but a ime
charterparty sometimes differs from the other two. In the case of charterparties the

parties to the contract may chose another period to exercise the duty.

1- Bill of lading and Voyage charterparty

Under this type of carriage contracts the vessal sho uld be seaworthy at the beginning
of the voyage, regardless of whether the carrier’s obligation was expressed or implied.
The term “voyage’ covers the whole period from the loading port until the arrival of the
vessdl at its destination’. Channell J. in McFadden v. Blue Sar Line® stated that “the
warranty of seaworthiness in the ordinary sense of that term, the warranty, that is, that
the ship is fit to encounter the ordinary perils of the voyage, is a warranty only as to the

» 9

condition of the vessel at a particular time, namely, the time of sailing””. Here the

obligation is a continuous one and it cannot be divided into stages; it starts from the
loading and continues till the vessel starts its voyage, and the shipowner cannot claim

7- The Makedonia, [1962] 1 Lloyd's Rep. 316 at pp. 329-33Q “| see no obligation to read into the word "voyage" a doctrine of
stages, but a necessity to define the word itself. The word does not appear in the earlier Canadian Act of 1910. "Voyage" in this
context means what it has always meant: the contractual voyage from the port of loading to the port of discharge asdeclared in the
appropriate bill of lading”.

8- McFadden v. Blue Star Line, [1905] 1 K.B. 697.

9- lbid, at p. 703, sea aso p.697. Manifest Shipping & Co. Ltd. v. Uni-Polaris Insurance Co. Ltd. andla Réunion Europeene (The
Star Sea), [2001] 1 Lloyd's Rep. 389. In EridaniaS.P.A. And Othersv. Rudolf A. Oetker And Others, (The Fjord Wind), [2000] 2
Lloyd's Rep. 191. Lord Justice CLARKE stated “In all the circumstances | have reached the conclusion that the correct
construction of cll. 1 and 35 of the charter when read together in the context of the contract as a whole and in the light of the
commercial considerationsto which | have referred is that the disponent owners obligation as to seaworthiness at each stage was
the same, namely to exercise due diligence to make the vessel seaworthy. In these circumstances | would uphold the decision of
the Judge on this part of the case but not for the same reasons’. At p. 197
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that the vessel was seaworthy when she was loaded, if she become unseaworthy after
that™.

As the carrier’s duty to provide a seaworthy vessel should be exercised before the
vessel sets sail to its destination, it is important to determine exactly when the voyage
actually does start. The precedents show that the voyage starts “when all hatches are
battened down, visitors are ashore and orders from the bridge are given so that the ship
actually moves under its own power or by tugs or both”*. This means that the voyage
starts when the vessel starts moving away from its mooring place to leave the port, so

the carrier duty stops at this point of time.

For instance, in the Rona*?, the court held that the voyage must be considered as
having commenced if the vessel started, in a seaworthy condition, from wherever she
was moored, and therefore if any damage happens to her while she is leaving the
harbour and she proceeds without repairs, the shipowner will not be responsible for

unseaworthiness because he discharged the obligation when the vessel started its

voyage.

a. Remedying unseaworthiness after starting the voyage

In some cases the vessel may start its voyage in an unseaworthy condition; either
because the crew were not aware of the cause of the unseaworthiness or because it is the
practice of a particular trade to sail in such a condition, which would be remedied at a

10- Maxine Footwear Co. Ltd. v. Canadian Government Merchant Marine Ltd, [1959] A.C. 589. Lord Somervell of Harrow stated
“On that view the obligation to exercise due diligence to make the ship seaworthy continued over the whole of the period from the
beginning of loading until the ship sank”, at p. 603. In this case the vessel was lost after loading the cargo but before starting its
voyage. In Cohn v. Davidson, (1876-77) L.R. 2 Q.B.D. 455. FIELD, J. stated at p. 460-461 “That is the point at which the risk
commences, a which the warranty attaches, and is by the law of England exhausted. No degree of seaworthinessfor the voyage at
any time anterior to the commencement of the risk will be of any avail to the assured, unless that seaworthiness existed at the time
of sailing from the port of loading”. McFadden v. Blue Star Line, [1905] 1 K.B. 697 Stedl v. State Line, (1877) 3 App.Cas. 72.

11- Professor William Tetley, Marine Cargo Claims 4 Ed, to be published in 2008, Chapter 15 Due Diligence to Make the Ship
Seaworthy at p. 16, taken from Prof Tetley’sweb site: http://www.mcgill.ca/maritimel aw/mcc4th/ taken in 06/02/2006

12- The Rona, (1884) 51 L.T. 3 P.C. 234, cited in Carver Carriage by Sea 13th Ed, at p. 120
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later stage, with the knowledge of the carrier'®. In these cases, would the carrier be in

breach of his obligation to provide a seaworthy vessel?

To answer this question it is necessary to differentiate between two scenarios. The
firgt is if the unseaworthiness could be cured during the voyage without delay and
without causing any danger to the vessel, her cargo, crew or property, the carrier will not
be in breach of his duty to provide a seaworthy vessdl. In this case, if the crew of the
vessel fails to take the appropriate measures to make the vessel seaworthy then this
could be classified as negligence of the crew, not breach of the obligation of
seaworthiness™.

In Moore v. Lunn®™, the vessel left the loading port with a cargo of wooden logs
shipped on deck; the crew did not tie the logs after loading because the vessal had to
travel by river before going to the open sea, and it was the practice to tie the logs during
the river trip. Mr. Justice Bailhache held that the ship was not unseaworthy when she
started the river stage but if the logs were not tied when the ship started her ocean stage
she would be unseaworthy. That is because it was the practice of that trade to lash the
logs during the river trip, which could be done easily and quickly'®. The vessdl in this

case was in fact unseaworthy due to the drunkenness of the master and the engineer.

13- Inthe case of trade practice or where the voyage consist s of different legs the doctrine of stages could apply, discussion about
thiswill follow later.

14- Hedley v. The Pinkney and Sons Steamship Company, Limited, [1892] 1 Q.B. 58. F. C. Bradley & Sons, Ltd. v. Federa Sieam
Navigation Company, Ltd. (1925) 22 LI. L. Rep. 424 at p. 436. Moore and Another v. Lunn and Others, (1923) 15 LI. L. Rep.
155.

15- Moore and Ancther v. Lunn and Others, (1923) 15 LI. L. Rep. 155. Hedley (Pauper) Appellant; v. The Pinkney & Sons
Steamship Company, Limited Respondents. [1894] A.C. 222.

16- Moorev. Lunn, ibid, Mr Justice Bailhche stated at p. 91: “The stevedores who loaded the vessel at New York suggested they
should lash these loss, but one of the officers on the ship said they were not to do that; the ship's crew would do it when she was
proceeding down theriver after leaving Baltimore, and there is evidence that isthe common practice. Asthevessel isproceeding
down the river sheisin smooth water, and this attention to lashing of deck cargo is amatter which can be attended to quite readily
while sheisin the smooth water.... The lashings were put in place so that they could be applied after leaving Baltimore, because
the chains or ropes were placed underneath the logs, so it would not be necessary to shift thelogs. But the cargo was not lashed. It
isquite clear that, if avessel isto be seaworthy for an ocean voyage, and particularly for aNorth Atlantic voyage in the winter, it
is essential that adeck cargo of logs should be securely lashed. If they are not, they are not only adanger to the life and limbs of
the sailors, but to the structure of the ship. They may get loose and carry away ventilators and things of that sort. A vessel which
has not got these logs securely lashed is not seaworthy for an ocean voyage.”
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The other scenario is that if the vessal starts in an unseaworthy condition e.g. a
defect in the boilers or engine-room, if the carrier repairs the vessel after that, he will
still be in breach of his duty because on the initial commencement of the voyage the
vessel was unseaworthy, even if the repairs took place before the loss, i.e. in The Quebec
Marine Insurance Company v. The Commercial Bank of Canada'’ a voyage policy on
steam vessal was issued for atrip from Montreal to Halifax. The policy contained a few
exception, inter alia, unseaworthiness. There was a defect in the boiler which was not
apparent during the river stage of the voyage, but upon entering the sea stage of the
voyage the salt water made the defect apparent and disabled the vessel so she had to be
put in for repairs. A few days later she sailed but subsequently sank after she met with
heavy wesather. The court held that:

“that in a Voyage Poalicy there is, by implication of law, a warranty of seaworthiness, which had
not been complied with, as the Vessel sailed with a defect of such a nature that, so long as it remained
unremedied, it made her unseaworthy for the voyage, or stage of the voyage, she entered upon, and
that although the defect was afterwards repaired, though before | 0ss, it avoided the Policy” 18

Therefore, if the vessel starts her voyage in an unseaworthy condition but the
unseaworthiness can be cured quickly without any difficulties, then the ship will not be
considered unseaworthy, and if the crew did not take appropriate measures to cure the
problem the ship will not be unseaworthy but any loss would be a result of negligence of

the crew!®. Also if the vessel was unseaworthy at the commencement of the voyage, but

17- The Quebec Marine Insurance Company v. The Commercial Bank of Canada, (1869-71) L.R. 3P.C. 234.

18- Ibid.

19- Steel et Al. v. The State Line Steamship Company, (1877-78) L.R. 3 App. Cas. 72. Lord Blackburn at p. 90-91"If, for example,
this port was left unfastened, so that when any ordinary weather came on, and the sea washed as high as the port, it would be sure
to give way and the water come in, unless something more was done-if in the inside the wheat had been piled up so high against
it and covered it, so that no one would ever see whether it had been so left or not, and so that if it had been found out or thought
of, it would have required a great deal of time and trouble (time above all) to remove the cargo to get at it and fasten it--if that was
found to be the case, and it was found that at the time of sailing it wasin that state, | can hardly imagine any jury finding anything
€lse than that a ship which sailed in that state did not sail in afit state to encounter such perils of the sea as are reasonably to be
expected in crossing the Atlantic. | think, on the other hand, if this port had been, asaport in the cabin or some other place would
often be, open, and when they were sailing out under the lee of the shore remaining open, but quite capable of being shut at a
moment's notice as soon as the sea became in the least degree rough, and in case aregular storm came on capable of being closed
with a dead light--in such a case as that no one could, with any prospect of success, ask any reasonable people, whether they were
ajury or Judges, to say that that made the vessel unfit to encounter the perils of the voyage, because that thing could be set right in
a few minutes, and there is always some warning before a storm comes on, so that they would have plenty of time to put it all
right, and it would have been put right. If they did not put it right after such awarning, that would be negligence on the part of the
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such unseaworthiness would not have affected the vessel’ s ability to sail but would have
had to be remedied before the end of the voyage, i.e. as the defective part is essential for
the unloading operation then if the carrier arranged in advance for the vessel to call at a
particular port to collect the part necessary to render the vessel seaworthy the carrier’s
obligation would have been discharged and even if the vessel had to deviate from her
course to collect the required part, such deviation can be considered as reasonable if it

had been arranged in advance?°.

b. Seaworthiness before a vessel’s arrival at the loading port

In some cases, especially charterparties, the carrier might be obliged to make sure
that the vessel is seaworthy while she is on her way to the loading port, atrip known as
the ballasting voyage. The reason for this is if she was not seaworthy during this
voyage, the carrier has to arrange for her to be made fit for the voyage at the loading port

and this could cause adelay in loading the cargo or sailing.

For instance, in Adamastos Shipping v. Anglo-Saxon Petroleum?®, the tanker was
chartered to make consecutive voyages carrying cargo from and to different ports; the
shipowner appointed an engine-room member of staff who turned out to be incompetent,
and due to his incompetence the vessel broke down in her first voyage to the loading
port; with further problems arising later. The charterparty incorporated the 1936 US
Carriage of Goods by Sea Act. The House of Lords decided that some changes should be
made to the Act’s provisions in order for it to be applicable to the charterparty and the

provisions that contradicted it should be ignored.

crew, and not unseaworthiness of the ship. But between these two extremes, which seem to meto be self -evident cases asto what
they would be, there may be a great deal of difficulty in ascertaining how it was here’. Also see Hedley v. The Pinkney and Sons
Steamship Company, Limited. [1892] 1 Q.B. 58, “ A ship, which is properly equipped for encountering the ordinary perils of the
seq, does not become unseaworthy within the above enactment, because the captain negligently omits to make use of part of her
equipment” at p. 58. The Carron Park, (1890) LR 15P.D. 203 &t p. 206-207.

20- Lyric Shipping Inc. v. Intermetals Ltd. and Another, (The Al Taha), [1990] 2 Lloyd's Rep. 117 Mr, Justice Phillips held: “a
‘reasonable deviation’ within art. 1V, r. 4 could be a deviation planned before the voyage began or the hills of lading were signed;
the cargo boom was necessary if Al Tahawas to be reasonably fit to discharge her cargo at her destination and as the boom was
not necessary to render the vessel seaworthy at the commencement of the voyage it was reasonable to planto deviate to collect the
boom en route rather than to wait for the weather conditions to permit delivery at Portsmouth; the mode of performance was
within the liberty afforded by art. IV, r. 4” at p.118, see also p.128.

21- Adamastos Shipping Co. Ltd. v. Anglo-Saxon Petroleum Co. Ltd, [1959] A.C. 133 at p. 179-180
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Furthermore, the House of Lords, after pointing out that the Act applies only to
cargo carrying voyages, considered that during the ballasting voyage to the loading port
the shipowner must exercise due diligence to make the vessel seaworthy even though it
is ot a cargo carrying voyage. The reasoning behind such decision was the following:
Firstly the purpose of the ballasting voyage is to perform the goal of the charterparty,
which is carrying cargo from the loading port; therefore, the ballasting voyage can be
considered a voyage relating to the carrying of the goods even though the vessel was not
carrying any cargo. Secondly the ballasting voyage under charterparties is indeed a
voyage under the contract of carriage that related to the loading of the goods, handling,
stowage, carriage ... etc, even though it does not cover the period mentioned in the
Hague Rules, from loading till the beginning of the voyage, which was incorporated in
the US Act, as this rule does not apply to a charterparty. Finaly the shipowner has to
arrange the holds and refrigeration etc of the ship in order to be fit to receive the cargo,
then carry it to its destination safely and this is considered to be directly related to the
carriage of the cargo. This applies to charterparties, and if the shipowner did not arrange
for this to be done before arriving to the loading port, he has to arrange for it to be done
before each voyage and that would put him under greater liabilities than those under Art
[11 of the Rules. In addition it will cause too much delay to arrange for the vessel to be
ready, unless the vessel was brought to the loading port prior to the agreed delivery date
in order to arrange for these things to be done, which would be time-consuming and

might not be feasible®?,

22- Ibid, Lord Ketth of Avonholm stated “ Taking section 3 (1) and section 4 (1) and (2) (a) by themselves, no difficulty would arise
in giving them a literal and effective interpretation as bet ween owner and charterer. Two points, however, are taken, that these
provisions do not apply to aballast, or non-cargo carrying, voyage, and apply only to avoyageto or from a United States port. On
thefirst point, of course, the Act as drawn applied only to cargo voyages because it dealt wholly with contracts of carriage under
bills of lading. But ex hypothesi that limitation has gone. The Act is now being applied to a charterparty. A charterparty is a
contract for the purpose of the carriage of goods by sea, and | see no difficulty in saying that avoyage in ballast isal part and
parcel of and incidental to that purpose. If a chartered ship proceeds to its port of loading, it is, in my opinion, engaged in a
voyage relating to the carriage of goods though it is not actually carrying goods at the time. To exclude the carrier in such a case
from the obligations and immunities of sections 3 and 4 is merely to assert that the Act applies to contracts for the carriage of
goods by sea under hills of lading which are confined to the actua carriage of goods. Reference was made to section 2, but that
does not, in my opinion, advance the argument for exclusion of ballast voyages any further. Indeed, it might be said that avoyage
under a charterparty in ballast is a voyage under the contract "in relation to" the loading, handling, stowage, carriage, etc., of
goods. True, it does not cover the period from the time when the goods are loaded to the time when they are discharged as
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It is worth mentioning that in the context of incorporating the Hague/Hague-Visby
Rules into charterparties it is important for the cargo to be identifiable. This is clear

from Mr. Justice Colman’s statement in the Marinor %:

“If the effect of incorporation of the rules by general words is to enable the shipowner to rely on
the protection of art. IV to the extent enunciated in Adamastosand The Satya Kailash, then there can,
in my judgment, be no reason in principle why the protection provided to the shipowner by art. I11, r.
6 should not apply to an equally broad spectrum of claims, provided always that it is possible to
identify a glgte when goods sufficiently relevant to the claim were delivered or should have been
delivered.”

Although this statement was delivered in the context of the time bar limitation in Art
IV r6, the same can be said in the context of the exceptions of Art IV r2 and for the rules
to be incorporated into charterparties.

Therefore the shipowner’s duty to provide a seaworthy vessel under a voyage
charterparty could extend to cover the time before the vessel arrives at the loading port,
while in her ballasting voyage for the reasons given above. In spite of the fact that this
case regarded a consecutive voyage charterparty, it can apply to both time and voyage
charterparties, and there is no harm even in extending it to the bill of lading as this will
save time, and will allow the shipowner some time to cure any unseaworthiness that may
exist as he will be able to discover any problems in advance and arrange for engineers or
spare parts to be ready at the ports upon arrival. The International Safety Management
Code dlows for such actions, as the Master should report any incidents to the
Designated Person who in turn should arrange for corrective action to be taken as will be

seen later.

mentioned in section 1 (€) of the Act, but that clause has no meaning in a charterparty, which covers a much greater scope of time,
and may be rejected as inconsistent with the purpose of the charterparty. In this matter | am reluctant to differ from the learned
judge. He seems to attach considerable weight to subsection (1) (c) of section 3, which imposes the duty to make the holds,
refrigerating and cooling chambers and al other parts of the ship in which goods are carried fit and safe for their reception,
carriage and preservation. That is no doubt directed to the carriage of goods, but so is a charterparty. and if a ship has not made
this provision before she sails for her port of loading, she will have to do so before she takes on a cargo at the port of loading and
on each voyage thereafter under the charterparty on which she carries goods. | am not prepared to hold that because section 3 (1)
(c) isinapplicable to aship on aballast voyage, if that be so, the shipowner is therefore placed under greater liabilities than those
imposed inother respects under section 3", at p. 179-180.

23- Noranda Inc. and Othersv. Barton Ltd. and Another (Time Charter), (The Marinor), [1996] 1 Lloyd's Rep. 301.
24- |bid, at p 310.
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c¢. Consecutive voyages under charterparty

Sometimes vessels are chartered to carry out consecutive voyages, which means that
the vessel should do as many voyages as possible within a specified period of time. In
this case the obligation of seaworthiness must be exercised at the beginning of each
voyage and not at the first voyage only. The carrier cannot defend himself by claiming
that he made the vessel seaworthy at the beginning of the first voyage.

We saw earlier, in Adamastos Shipping v. Anglo-Saxon Petroleum?®, that the tanker
was voyage chartered to carry a cargo of ail all over the world on as many consecutive
voyages as might be possible within the period of 18 months and a question arose with
regard to the carrier’s duty to make the vessel seaworthy. Should he exercise his duty
only at the start of the first voyage or at the beginning of each voyage of the consecutive
voyages? The court of appeal held:

“That the obligations of the owners under this form of consecutive voyage charter (which was
different in kind from a time charter) were (&) an obligation... to ensure at the beginning of each
successive voyage contemplated by the charter that the vessel was in a seaworthy condition; (b) a
continuing express warranty to maintain the vessel in a seaworthy condition during each successive
voyage over the whole period of the charter, perils of the sea excepted; (c) an obligation... to proceed
to each nominated port of loading and complete with all convenient despatch as many voyages as

possible within the period of the charterparty”

Consequently, the carrier in this case should ensure that his vessel meets the
requirement of seaworthiness at the beginning of each consecutive voyage, but this
situation does not apply in the case of time charterparty as we will see below.

2- Time Charters

The time to exercise the duty to provide a seaworthy vessel differs in the case of
time charterparties from that in the case of voyage charterparties or bills of lading. This
Is because the nature of the time charterparty differs from that of voyage charterparty
and bills of lading. In a voyage charter and bill of lading the cargo-owner pays the
carrier to provide a service to him, i.e. carrying the cargo from port A to port B. The

carrier isthe onein tota control of the vessd; the master and crew are accountable to the

25- Adamastos Shipping Co. Ltd. v. Anglo-Saxon Petroleum Co. Ltd, [1959] A.C. 133.

26- Ibid, [1957] 2 Q.B. 233, at p. 235. Agro Co. of Canadav. Richmond Shipping, (The Simonburn) [1972] 2 Lloyd's Rep. 355, sea
Macotta J.
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carrier and he responsible for their acts and for the state of the vessel. Whereas in time
charterparties the charterer hires the vessel for a period of time, e.g. 20 months, and he
and the shipowner put his vessel at the disposal of the charterer. The latter will be in
total control of the commercial service of the vessel and is free to use it within the limits
of the charterparty. Furthermore, the charterer is free to give instructions to the master
who should obey them, though the charterer would be responsible to indemnify the

shipowner against the liability resulting from his instructions?’

As to the voyage charter or hill of lading, the carrier’s duty is to make the vessel
seaworthy before and at the beginning of each voyage and this continues from the
loading till the commencement of the voyage. Whereas in time charterparties, where the
vessel is chartered for a period of time rather than for a voyage or number of voyages,
the carrier has to exercise his duty only at the commencement of the time stated in the
charterparty, if that was expressed, or a the time of delivery if the seaworthiness
obligation was implied, and he will not be responsible for any unseaworthy condition of
the vessal that arises after that, even if there was an express maintenance clause to keep
the vessel efficient®®.

Clause 2 of the NYPE 93 form of time charterparty provides that “... the vessel on
her delivery shall be ready to receive cargo with clean-swept holds and tight, strong and
in every way fitted for the ordinary cargo service, having water balast and with
sufficient power to operate al cargo-handling gear simultaneously”. The NYPE
charterparty provides for initial seaworthiness at the time of delivery but there is no
obligation regarding each voyage that takes place within the hire period. In order to
solve such problems some time charterparties incorporate a maintenance clause that
obliges the carrier to keep the vessel in an efficient state during the charter period, but
this obligation is distinct from the duty to provide a seaworthy vessel, and the effect of

27- Wilson, Carriage of Goods by Sea, 4th Ed, p. 85.

28- Carver Carriage by Sea, 13th ED, 1982, 8626. NY PE form cl.1 states that the maintenance duty of the shipowner is“to keep the
vessel in athoroughly efficient statein hull, machinery and equipment for and during the service”.
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not complying with it depends on the language of the clause and whether or not it is part

of the seaworthiness clause, as was shown earlier®.

The case of atime charterparty might be confused with the case of a consecutive
charter under which the carrier charters his vessel for a particular time to carry out
consecutive voyages. However, thee are different from each other because under a
consecutive charter there is an implied undertaking that the vessel must be seaworthy at
the beginning of each voyage® while under a time charter the obligation is only
applicable at the beginning of the charter. Also in the case of a consecutive voyage
charterparty the vessdl is till under the control of the shipowner, while in time charters
the vessel is controlled by the charterer who would be liable for the results of his

instructions.

The parties to a charterparty may chose to incorporate the Hague/Hague-Visby Rules
into their charterparty, leaving a confusion as to the time of exercising due diligence.
Should it be exercised at the beginning of the hire period or at the beginning of each
Separate voyage?

To answer this question it is first of al important to mention that in order for the
Rules to be incorporated into charterparties, whether voyage or time charters, the cargo
should be identifiable, i.e. it should be possible to identify the date when the goods
relevant to ‘the claim were delivered or should have been delivered!. Once thisis done

then the rules could be incorporated.

Bearing in mind the decision in the Marinor, *? the answer to the question regarding
the time to exercise the obligation d seaworthiness if the Hague/Hague-Visby Rules
were incorporated into a time charter, could be found in The Aquacharm®3, where the

vessel was time chartered and the charterparty incorporated the Hague Rules. Lord

29- Wilson, Carriage of Goods by Sea, 4th ED 2001, at p. 12

30- Adamastos Shipping Co. Ltd. v. Anglo-Saxon Petroleum Co. Ltd, [1959] A.C. 133

31- NorandaInc. and Othersv. Barton Ltd. and Another (Time Charter), (The Marinor), [1996] 1 Lloyd's Rep. 301., at p 310.
32_lbid.

33- Actis Co. Ltd. v. The Sanko Steamship Co. Ltd., (The Aquaharm),[1982] 1 Lloyd's Rep. 7.
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Denning M.R. and Griffiths L.J. decided obiter3*, that the incorporation of the Hague
Rules into the charterparty had the effect on the time charter of incorporating the duty to
exercise due diligence at the beginning of each voyage, and it is said that “when the Act
(the Hague Rules) is notionally written out in full in the charter there seems no good
reason to disregard as ‘insensible’ or inapplicable’ the relevant provisions... nor to give

‘voyage' anything other than its ordinary meaning” *°.

However this decision was criticized as it followed the aralogy of the consecutive
charterparties, without considering two issues. The first is that in time charterparties the
charterer pays the hire money for the whole period of the charter party. The second is
that most time charterparties contain an express obligation of seaworthiness and
maintenance clause which cannot be reconciled with the requirements of the
Hague/Hague-Visby Rules which require that the duty should be exercised at the
beginning of each voyage®. Consequently the incorporation of the Rules into a time
charter-party should be considered closely in the light of the statement in the Hermosa®

case and the conditions provided in the Marinor>® case.

3- Charterparties and the implied obligation of seaworthiness and time of duty

Most hills of lading are subject to the Hague™ague Visby Rules where due diligence
should be exercised before and at the beginning of the voyage®. In some cases, where
the Hamburg Rules apply to bills of lading or charterparties, if the parties choose to

34- Ibid, at p. 9, 11.

35- Time Charters, 4th ED 1995, at p. 517.

36- Ibid, p. 9. The Hermosa, [1980] 1 Lloyd's Rep. 638. It was decided obitra“ The difficulties created by theinclusion of The Hague
Rulesinto atime charter have not yet been worked out by the Courts. The analogy with a consecutive voyage charter is not exact.
For example, the charterer pays directly for the whole of the time while the ship ison hire, including ballast voyages; and there are
in most time chaters express terms as regards initial seaworthiness and subsequent maintenance which are not easily reconciled
with the scheme of The Hague Rules, which create an obligation as to due diligence attaching voyage by voyage. It cannot be
taken for granted that the interpretation adopted in (The Adamastos case) in relation to voyage charters appliesin al respectsto
time charters incorporating The Hague Rules. It is, however, unnecessary to tackle this problem in the present case, for on the
findings which | have made, there was a breach of the initial warranty of seaworthiness or (if that warranty is to be regarded as
qualified by The Hague Rules) of the obligation to exercise due diligence to make the ship seaworthy”, per Mustill J. at 647 -648.

37-ibid.

38- The Marinor, supra.

39- Art I r1.
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incorporate them into their charterparty, the duty to make the vessel seaworthy covers
the whole voyage or the time of hire as Article 5 of the Rules does not provide a certain
period of time at which the duty should be exercised. Instead it provides that the carrier
is responsible for any damage, loss or delay which takes place while the cargo is in the
carrier’s possession*, But the question would be, in the case of charterparties that do not
incorporate the Rules or are silent about the duty of seaworthiness - , in other words
where the duty will be implied - at what time the carrier should exercise his obligation?

In case of a voyage charterparty, the common law approach will be followed, which
means that there is an implied and absolute obligation on the part of the carrier to
provide a seaworthy vessel and this obligation should be exercised at the time of sailing.
For example, in Kopitoff v. Wilson*!, a number of armour-plates were loaded onboard
the vessel by the carrier’s servants and during the voyage the vessel met with bad
weather and number of the iron armour-plates were lost. The judge, after indicating to
the jury that as a matter of law any carrier is under an implied obligation that his vessel
is actually fit at the time of sailing, and his obligation is not merely to do his best
endeavour to make her so*?, then directed a question to the jury as to whether the vessel
was, at the time of sailing, fit to encounter the ordinary perils of the sea expected at the

time of voyage, to which the jury answered no.

However, in case of time charterparties, given the absence of an express obligation,

there will be an absolute implied obligation that the vessel will be seaworthy on her

40- Art 5 of Hamburg Rules:

1. The carrier isliable for loss resulting from loss of or damage to the goods, as well as from delay in delivery, if the occurrence
which caused the loss, damage or delay took placewhile the goods werein his charge as defined in article 4, unlessthe carrier
provesthat he, his servants or agentstook all

4. (a) Thecarrierisliable

(i) for loss of or damage to the goods or delay in delivery caused by fire, if the claimant provesthat thefirearosefrom
fault or neglect on the part of the carrier, his servants or agents;

(i) for such loss, damage or delay in delivery which is proved by the claimant to have resulted from the fault or neglect
of the carrier, his servants or agentsin taking all measures that could reasonably be required to put out the fire and
avoid or mitigate its consequences.

41- Kopitoff v. Wilson and Others, (187576) L.R. 1 Q.B.D. 377.
42- Kiptoff v. Wilson, ibid, “The learned judge told the jury as a matter of law, and not as a question for them, that a shipowner

warrants the fitness of his ship when she sails, and not merely that he will honestly and boné fide endeavour to make her fit” at p.

379. Steel et Al. v. The State Line Steamship Company, (187%78) L.R. 3 App. Cas. 72. Lyonv. Mells(1804) 5 East 428.
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delivery only and this does not continue through out the hire period, unless the parties
chose to include a maintenance clause into their contract. In this case, complying with
the maintenance clause is an obligation different from the one of seaworthiness as was
shown earlier. Thus, in Giertsen v. Turnbull *3, the owners of the steamship time
chartered her to Turnbull for six calendar months. On the vessel’ s trip to Jaffa the master
heard a strange knocking sound but the vessel carried on her voyage and loaded a cargo
of oranges then sailed for Valencia. An hour after sailing the master heard the knocking
noise again and after inspection decided to go to Bona, where the vessel was inspected.
It was found that her shafting had got out of line and that the white metal stem had worn
down to a dangerous level. Consequently the vessel was not able to sail until repairs
were carried out, which took some time and the cargo was transhipped to another vessal.
The cargo-owners recovered the general average they had to pay and the cost they had to
pay for transhipment. Clause 1 of the charterparty provide for a maintenance duty on the
carrier and there was legal action with regard to the cost of coa used during the off hire
period and with regard to when the payment of hire should cease. Lord Ardwall Stated
that**:

“1 am accordingly of opinion that the charterers' contention on this point is ill-founded, that the
implied warranty of seaworthiness was complied with when the vessel was handed over to the

charterers in a seaworthy condition at the commencement of the period of hiring, and that the
maintenance clause in Article 1 of the charter-party is inserted merely for the purpose of laying upon
the owners the burden and the expense of maintaining the vessel during the period of hire in a
thoroughly efficient state, including, of course, the expense of all necessary and proper repairs.”

Therefore, if the parties to a charter fail to stipulate the time at which the vessel
should be seaworthy, then if it was a voyage charter the carrier/shipowner’s
obligation should be exercised before the time of sailing, but if it was a time charter
then the shipowner/carrier must exercise his duty at the time of delivery. In both

cases the obligation is an absolute one.

4- Carrier’s Liability before Taking Responsibility of the Vessel

In some cases the carrier may enter into a contract of carriage even before the vessel

comes into his possession, i.e. if the vessdl is still with the shipbuilders or if he bought it

43- Giertsen and Othersv. George Turnbull & Company, (1908) 16 S.L.T. 250
44- Giertsenv. Turnbull, ibid, at p.253
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recently but it did not come to his orbit yet. In this case what would be the position of

the carrier with regard to seaworthiness?

Under common law the carrier is under an absolute obligation to make the vessel
seaworthy and it is no excuse that he did his best to make her s0™, therefore, he must
ensure that the vessel is seaworthy before she sets sail and a latent defect is not an
excuse. However, if the carrier’s obligation is to exercise due diligence to make the
vessel seaworthy, i.e. because his contract was made subject to Hague/Hague-Visby or
Hamburg Rules or because the party chose to do so, then the carrier is not responsible
for any unseaworthiness which existed before the vessel came to his orbit from the
shipbuilders or from her previous owner, as long as this unseaworthiness cannot be
discovered by a reasonable, prudent check carried out by the carrier or professional

expert*®.

In Union of India v. N.V. Reederij Amsterdant'’, the vessel was delivered to the
carrier from its previous owners. Upon receiving the vessel the new owner put the vessel
in for general overhaul and survey at Rotterdam. During that survey its machinery was
checked by Lloyds register who recommended a list of required parts that were needed
for the machinery. At that time the reduction gear was not inspected, as its inspection
was not due at the time of the survey, but with the help of the vessel’s engineer and the
Lloyds register a new reduction gear was added to the parts list in order to avoid any
delay in getting one should there be any need for that when its inspection date came.
During the journey there was a breakdown in the reduction gear and the cargo owner
claimed that the vessel was not seaworthy before and at the beginning of the journey.
However, McNair. J did not agree with that and said that the breakdown was due to a

45- Kopitoff v. Wilson and Others, (1875-76) L.R. 1 Q.B.D. 377 a p.379. Steel et Al. v. The Stde Line Steamship Company, (1877-
78) L.R. 3App. Cas. 72. Lyonv. Mells (1804) 5 East 428.

46- Anglissv. P. & O.[1927] 2 K.B. 456. Mr J. Wright stated: that if the carrier “has anew vessel built hewill beliableif hefailsto
engage builders of repute and to adopt all reasonable precautions. He may be held bound to require, for instance, the builders to
satisfy one of the well known classification societies, such as Lloyd's, or to engage skilled naval architects to advise him and
skilled inspectors to supervise the work. In the same way, if he buys a ship he may be required to show that he has taken
appropriate steps to satisfy himself by appropriate surveys and inspections that the ship isfit for the service in which he puts her.
But | do not think in any case that the carrier can be held guilty of want of due diligence simply because the builders' employees
have put in some bad work which, though concealed, rendersthe vessel unfit” AT P. 461-462.

47- Union of Indiav. N.V. Reederij Amsterdam, (the Amsteldot) [1962] 1 Lloyd's Rep. 539.
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fatigue crack, that its cause was unknown and that there was nothing in the vessd’s
history which indicated that such problem may arise. He also stated that:

“that inspection carried out in 1956 was carefully and competently performed that defendants had
exercised due diligence to make Amstelslot seaworthy because they employed skilled and competent
persons to carry out necessary inspections and those persons carried out those inspections carefully
and competently; and that, therefore, defendants were entitled to protection of Act-- Judgment for
defendantson counterclaim (i.e., cargo's proportion of general average) with interest” 8,

In the Angliss v. P. & (', the carrier ordered shipbuilder to construct a vessel for
him which they did. On delivery the shipowner had the vessel inspected by qualified
naval architects and surveyors who carried their work prudently and could not discover
any problem with the vessel. Under a bill of lading subject to the Australian COGSA
1924 a cargo of Carcases of lamb was loaded on board the vessel at Melbourne and
Sidney to be shipped to London. On arrival, part of the cargo was damaged by oil taint.
The cargo owner clamed that the vessel was not seaworthy; because the bulkhead
between the No 3 hold, where the cargo was loaded, and the fuel oil bunker was leaking
at many points and that deckbar was too small and its riveting should have been double
and not single, which were defects in design. The shipowner claimed that they had
exercised due diligence to make the vessel seaworthy according to Art I11 r 1 of the 1924
Act, by employing a reputable surveyor to inspect the vessel and that the defect was not
discoverable by prudent inspection. The court found that the carrier was not liable for
the damage as he had satisfied the requirement for Art 111 r1 and the defect was a result
of not exercising due diligence by the builders and their worker. Further, the court said
that the carrier will only be responsible if he does not choose a reputable shipbuilder
who employs diligent navel architects and workers®®. And that the shipowner isonly
responsible for the seaworthiness of the vessel for a certain period of time - that is before

and at the beginning of the voyage, Mr J Wright emphasised this by the following:

“It was argued on behalf of the defendants that the obligation only attached in respect of matters
at the port of loading, the words being "before and at the commencement of the voyage" and the
obligation being only in favour of the particular shipper and dating at earliest from the time of the
material contract of carriage between that shipper and the carrier. In a sense | think that thisis true,

48- The Amsteldot,ibid, at p. 539-540. the decision was reversed in the court of appeal [1962 2 Lloyd's Rep. 336 but restored in the
House of Lords[1963] 2 Lloyd' s Rep. 223

49- Anglissv. P. & 0O.[1927] 2K.B. 456.
50- Anglissv. P. & O. ibid, at p. 461-462.
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but, if the vessel were in fact unfit owing to some earlier breach of due diligence in that regard by the
carrier, his agents, or servants, | think that the carrier would be liable on the ground of actual or
imputed knowledge of the defects or failure to use due diligence continuing to the date relevant to the
particular contract.” 51

In a more recent case The Happy Ranger >, the shipowner received the vessel from
the builders on 16™ February 1998 and on 11™ March 1998 it started loading its first
cargo which was a process vessel, - alarge cylindrical object required as part of a gas
plant in Saudi Arabia. During the lifting operation to put the process vessel on board the
vessel one of the double ramshom hooks on the number 2 crane broke and the process
vessel fell and suffered serious damage, the cost of repairs being in excess of $2 million.
The cargo owners claimed that the vessel was not seaworthy and that the shipowner
failed © exercise due diligence to make her so. During the inspection that took place
after the accident it was discovered that there was a latent defect in the hooks and they
were unable to carry the maximum load they were designed to carry. The ramshom
hooks were not tested by the shipowner or his representative, to check their capability,
when the vessal was delivered. The court found that although the defect was the fault of
the shipbuilders and that the shipowner is only responsible from the moment the vessel
comes to his orbit, the shipowner was still responsible because he failed to exercise due
diligence to inspect the vessel by himself or his agent in order to ensure that everything

was in working order®3,

51- AnglissvP.& O, ibid, at 462463.
52- The Happy Ranger,[2006] 1 Lloyd's Rep. 649.
53- The Happy Ranger, iid, p.657659. Mrs Justice Gloster stated at p. 657 and 663:

“In my judgment, the defendant has failed to discharge the burden of showing that it did indeed exercise due diligence to make the

vessel seaworthy, after it took delivery on 16 February 1998. Before summarising my reasons for this conclusion, | should say

something about the respective expert witnesses called by the parties.....

The claimants can only succeed if the breaches by the defendant to make the vessel seaworthy were causative of the damage to the

process vessdl. In my judgment such breaches were indeed causative of the damage. Each breach, taken separatdly and

cumulatively, was one of the several legally effective causes of the accident. Thus:

(i) Had Mammoet/the defendant appreciated the fact that the hooks had not been proof tested, and that there were no certificatesto
that effect t here should, and could, have been a proof test of the hooks before the loading took place. If that had happened, the
defect would have been discovered, since it would have tested the hooks to at least 110 per cent of their swl, which it is
common ground was greater than the weight of the load at the time that the hook broke.

(ii) Had Lloyd's done its job properly at the time Mr Mast came to consider the grant of the extension, it would have appreciated
that, given the double hook arrangement, the previous barge test had not tested the hooks to the loads which they might
experiencein practice, and it would have insisted that a proof load test was done.”
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Consequently, the carrier will only be responsible for the vessel the moment it comes
into his orbit/possession and is not responsible for any latent defect existing before the
vessel delivery; as long as it is not discoverable by a prudent inspection carried out by
the carrier, his agent or a professional surveyor. However he will be liable if he does not
carefully and prudently chose reputable shipbuilder who employs reputable and diligent

workers and navel engineers.

5- Doctrine of Sages

The concept of exercising the obligation of seaworthiness before and at the
beginning of the voyage is a new one, because in the past the voyage was divided into
different stages, and the vessel had to be seaworthy at the beginning of each one of these
different stages, until this was abandoned by the introduction of the Hague Rules in
1924. Also, in spite of the fact that the carrier’ s obligation to make the vessel seaworthy
or exercise due diligence should be exercised before and at the beginning of the voyage,
the carrier does not have to make everything ready at that point in time; sometimes he
only has to arrange for supplies and equipment to be ready when they are needed a a
later stage. This section will examine both the old doctrine of stages and the current

doctrine of stages.

a. The old doctrine of stages

The old doctrine of stages means that the voyage is divided into stages and the vessel
should be seaworthy at the beginning of each stage she is going to undertake®®. This
doctrine existed under the common law where “the voyage was, where necessary to the
shipowner, divided into a series of stages, but that was in relation to the warranty of
seaworthiness; it did not ater the definition of ‘voyage' . There may have been several
stages, but there was only one voyage”>>. However, this doctrine was abandoned by the

introduction of The Hague, Hague-Visby Rules in particular Art 111 r1 which states that:

“The carrier shall be bound before and at the beginning of the voyage to exercise due diligence
to....".

54- The Makedonia, [1962] 1 Lloyd's Rep. 316. Mr. Justice Hewson at p. 329.
55- The Makedonia, ibid, atp.329.
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This old principle of stages meant that the voyage, the vessdl is going to perform, is
divided into stages and each one is separate from the other. Therefore, the vessal should
satisfy the seaworthiness standards at the start of each particular stage. Consequently the
voyage would be divided into different stages, the loading one, waiting in the port to
start and bunkering, river leg, ocean leg...etc®®, and the vessl must be seaworthy at the
beginning of each one of these stages. Collins L.J. stated®”

“The warranty of seaworthiness, therefore, must be construed ly reference to the reasonably
possible standard applicable to such a vessel on such a voyage. The voyage, therefore, for this
purpose must be looked upon as divided into stages, with the necessary incident that the warranty
must be adjusted accordingly. It follows that the warranty must cover a condition that the vessel shall,
at the commencement of each stage, bein this respect seaworthy for that stage. The warranty was, as|
have pointed out, in its inception relative-that is to say, varying according to the standard reasonably
applicable to the contemplated conditions’

For instance, in The Vortigern®®, the vessel started its voyage from the Philippine
Islands to Liverpool with liberty to call at any port. The vessel called at Colombo but did
not take on sufficient coal to take her to Suez, due to the engineers' negligence. Callins,
L.J. stated:

“This principle has been sanctioned by various decisions; but it has been equally well decided
that the Vessel, in cases where these several distinct stages of navigation involve the necessity of a
different equipment or state of seaworthiness, must be properly equipped, and in al respects

seaworthy for each of these stages of the voyage respectively at the time when she enters upon each
stage, otherwise the warranty of seaworthinessis not complied with”>°.

Also in Reed v. Page®, where a lighter was overloaded with cargo, and sank after
the loading operation was finished, the court said that the lighter was seaworthy for the
loading. But the fact that she was overloaded endangered her and made her unseaworthy
to lie afloat waiting to be towed. Therefore the lighter was not fit at the beginning of the

next stage and the lightermen were liable for the breach of the warranty.

56- The Quebec Marine Insurance Company v. The Commercial Bank of Canada, (1869-71) L.R. 3 P.C. 234. Lord Penzance stated:
“The case of Dixon v. Sadler, and the other cases which have been cited, leave it beyond doubt that there is seaworthiness for the
port, seaworthiness in some cases for the river, and seaworthiness in some cases, as in a case that has been put forward of a
whaling voyage, for some definite, well-recognised, and distinctly separate stage of the voyage.”. The Vortigern, [1899] P. 140.

57- The Vortigern, ibid, at p 159-160. . See also Thin v. Richards, [1892] 2 Q.B. 141. The Quebec Marine Insurance Company V.
The Commercia Bank of Canada, (1869-71) L.R. 3P.C. 234.

58- The Vortigern, lbid.

59- Ibid, at p. 159. Also Smith L.J. at p. 155.

60- A. E. Reed and Company, Limited v. Page, Son and East, Limited, and Another, [1927] 1 K.B. 743.
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To sum up, under this doctrine the carrier is obliged to make the vessel seaworthy at
the beginning of each stage in order to be able to satisfy the requirement of
seaworthiness and discharge his duty. However, the introduction of the Hague/Hague-
Visby Rules made this doctrine void and the carrier’s obligation now should be
exercised before and at the beginning of the voyage. Yet the abolition of this concept
does not mean that the vessel needs to take all the supplies and equipment or take all the
necessary measures at the beginning of the voyage, as this might be impossible or
unreasonable. The carrier can make arrangement at the beginning of the voyage for

provisions to be provided later, as will be explained below.

b. The current doctrine of stages

This doctrine existed under common law and remains applicable now. This type of
stages means that when the voyage consists of more than one leg; e.g. sea leg with river
or lake leg... etc; then it is obvious that these different legs might require different
standards of seaworthiness® Accordingly the carrier’s duty to provide a seaworthy
vessdl is still be exercised before and at the commencement of the voyage, with one
exemption: that the carrier will not be obliged to make the vessel seaworthy for the
whole trip from the beginning to the end but instead can make her seaworthy before and
at the beginning of the first leg, and with regard to the other legs, the vessel must be

seaworthy on entering upon the next leg®?.

For instance, in Moore v. Lunn®3, the vessel was |oaded with different types of cargo
at Baltimore, part of which was a cargo of wooden logs loaded on deck. The vessel had
to undertake a river leg before entering the open sea at Chesapeake Bay, therefore, the
voyage can be considered to include two stages™®. The logs were put on deck but they
were not lashed by the time she left Batimore, as it was the practice to lash the logs

61- The Quebec Marine Insurance Company v. The Commercial Bank of Canada, (1869-71) L.R. 3 P.C. 234. Lord Penance stated,
“it has been suggested that there is a different degree of seaworthiness required by law, according to the different stage or portion
of the voyage which the Vessel successively has to pass through, and the difficulties she has to encounter; and no doubt that
proposition is quite true’.

62- The Quebec Marine Insurance Company v. The Commercial Bank of Canada, Ibid.

63- Moore and Another v. Lunn and Others, (1922) 11 LI. L. Rep. 86. (1923) 15LI. L. Rep. 155

64- Moore and Another v. Lunn and Others, (1922) 11 LI. L. Rep. 86, at p. 92.
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during the river stage. During the stage to Chesapeake Bay the vessdl’s forepeak was
damaged by a collision with ice and consequently she became unseaworthy. Also the
master and the chief engineer were, as Lord Justice Bankes preferred to call them,
‘habitual drunkards' . The master informed the shipowner about the forepeak damage but
no proper action was taken to fix her and the vessel continued its voyage to the open sea
with an incompetent crew, unlashed logs, and with the damage that resulted from the
collison. The court of appea and the court below arrived a the conclusion that the
vessel was not seaworthy due to the state of the master and the chief engineer at the
commencement of the voyage from Baltimore, due to the collision during the river trip
to Chesapeake Bay, due to the unlashing of the logs before the starting of the open sea
leg and also to the nonrepairing of the forepeak. However, in relation to the river part of
the voyage, had the crew been competent, the unlashing of the vessel did not make her
unseaworthy as it was the practice to lash the logs during the river stage and before
embarking on the open sea stage. Mr. Justice Bailhache stated®'

“l have come to the conclusion that this voyage was, in fact, a voyage in stages. The first stage was
the passage from Baltimore to the Capes at Chesapeake, and the second stage from Chesapeake to
Hamburg, and though it is true when a voyage is one and indivisible the warranty of seaworthiness
attaches at the commencement and not afterwards, yet it is also true that when a voyage is in stages
the warranty of seaworthiness attaches at the commencement of each stage, and it is necessary the
vessel should be seaworthy for the stage she isabout to embark upon”

In Quebec Marine Insurance Company v. The Commercial Bank of Canada®®, which
is an insurance case, the vessel had to undertake a voyage from Montreal to Halifax.
Part of the trip was on ariver before the vessal entered the open sea. There was a defect
in the boiler, which was not apparent when the vessel was sailing in fresh water. The
defect became apparent when the vessel entered the sea leg; as aresult she had to be put
into port for repairs. The court arrived at the conclusion that the vessel was not
seaworthy when she started the second stage of her voyage due to the boiler defect and
the owner was in breach of his duty to provide a seaworthy vessel, because he did not

provide the vessel with sufficient equipment for the salt-water trip. Lord Penzance stated

65- Moore and Another v. Lunn and Others, ibid.
66- Quebec Marine Insurance Company v. The Commercial Bank of Canada, (1869-71) L.R. 3P.C. 234.
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“[T]hat equipment must, if the warranty of seaworthiness is to be complied with, be furnished
before the Vessel enters upon that subsequent stage of the voyage which is supposed to require it” 7.

Therefore, although the carrier does not have to make the vessel seaworthy for all the
different stages at the beginning of the voyage, he is till obliged to make the required
arrangements so that it can be made seaworthy within a reasonable time before

embarking on the next stage of her voyage.

c. Bunkering

Bunkering means supplying the vessel with fuel, water... etc to be able to undertake
the voyage to her destination. Therefore, this operation is considered part of the due
diligence which the carrier has to exercise to make his vessal seaworthy. Consequently,
if the carrier fails to provide his vessel with sufficient bunkers for the whole of the

voyage he will be in breach of his duty to provide a seaworthy vessel®®.

Nevertheless, due to the fact that most vessels are machinery vessels and the voyages
are usually long, it would be impossible to carry enough bunkers to cover the whole
voyage, and therefore, the carrier is not obliged to supply his vessel with sufficient fuel
or coa to take her to her fina destination; instead he can divide the voyage into many
bunkering stages®, and he is only obliged to provide the vessel with sufficient bunkers
to take her to the next bunkering port and so on until she arrives at her destination’®.
Lord Wright stated in Northumbrian Shipping v. Timm:

“The application of the doctrine of stages became particularly important when vessels came to
depend for their propulsion on machinery, the fuel for which was necessarily consumed as the voyage
went on. The rule which has been established is that a steamship or motor vessel starting from her
port on along ocean voyage need not carry enough coal (or oil or other fuel) for the whole voyage,
but only sufficient to take her to a particular convenient or usual bunkering port on the way. That is
treated as a section of the voyage and is called a stage of the voyage” ™.

67- Quebec Marine Insurance Company v. The Commercia Bank of Canada, ibid, at p

68- The Vortigern, [1899] P. 140.

69- Northumbrian Shipping v. E. Timm. [1939] A.C. 397, at p. 404. Thin v. Richards, [1892] 2 Q.B. 141. McLver v. Tate Steamer,
[1903] 1K.B. 362. The Vortigern, ibid. Greenock Steamship v. Marine Insurance, [1899] P. 140.

70- The dividing of the bunkering of the vessel into different stages was not dlowed for the benefit of the carrier but for the
commercia necessity. See The Vortigern, supra, at 159. And Northumbrian Shipping v. E. Timm, ibid, p. 404. Noemijulia
Steamship Company, Ltd. v. Minister of Food, (1950) 84 LI. L. Rep. 354.

71- Northumbrian Shipping v. E. Timm.ibid, at p. 404.
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Under the old doctrine of stages each bunkering stage used to be considered as a
separate voyage, therefore, the vessel must be seaworthy at the beginning of each
bunkering stage. For example in The Vortigern®, the vessel was sent on a trip from the
Philippines to Liverpool. It took on enough coal to last until the next intermediate port
where she was supposed to get more bunkers. When she arrived there the engineer did
not take on a sufficient amount of bunkers and as a result she ran short of coa and was
delayed. The court said that the vessel started in an unseaworthy condition, not from the

loading port but from Colombo, which was its second stop.

After the abandonment of the old doctrine by the introduction of Art 111 r1 of the
Hague/Hague-Visby Rules, the bunkering stages ceased to be considered as a separate
stage; instead it is now considered as part of the initial obligation of seaworthiness of the
vessel. Therefore if the vessel cannot take enough bunkers for the whole voyage, the
carrier must plan in advance where the vessel should stop to take more bunkers and if
she did stop at port other than those planned ones, because she ran out of bunkers she
will be consdered unseaworthy. That can aso be described as the obligation of
“seaworthiness is sub-divided in respect of bunkers. Instead of a single obligation to
make the vessel seaworthy in this respect, which must be satisfied once for al at the
commencement of the voyage, there is substituted a recurring obligation at each

bunkering port . . ." "3,

It must also be mentioned that bunkering does not only mean the fuel or coal which
is necessary to provide the vessel with power, but also includes its supplies of fresh
water and food, which are necessary for the vessel’s crew, and the water necessary for

the boilers and engine.

Conseguently, in order for the carrier to satisfy the standards of seaworthiness he

must plan and arrange in advance the bunkering ports along the rout of the voyage, and

72- TheVortigern, supra.
73- Northumbrian Shipping Company Limited v. E. Timm and Son, Limited, supra, Lord Wright at p. 404. The Makedonia, [1962] 1

Lloyd's Rep. 316.
74- The M&edonia, ibid, at p. 330
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to provide the vessal with enough amount of bunker that is sufficient to take her to the
first bunkering port and so on. In the Makedonia’® Mr. Justice Hewson stated that:

“1 see no obligation to read into the word "voyage" adoctrine of stages, but a necessity to define
the word itself... "Voyage" in this context means what it has always meant: the contractual voyage
from the port of loading to the port of discharge... the obligation on the shipowner was to exercise
due diligence before and at the beginning of sailing from the loading port to have the vessel
adequately bunkered for the first stage to San Pedro and to arrange for adequate bunkers of a proper
kind at San Pedro and other selected intermediate ports on the voyage so that the contractual voyage
might be performed. Provided he did that, in my view, he fulfilled his obligation in that respect”,

Also “it is only the arrangements that have to be made; if the bunkers are not there
on the arrival of the vessel at the arrangement port, due diligence has, nevertheless, been

exercised if the arrangement were reasonably made”™.

In Northumbrian Shipping v. Timm’’, the vessel was on a trip from Vancouver to
Hull. The vessel was supposed to take bunkers which would be enough to take her to St.
Thomas where she was supposed to take on more bunkers. Due to the fault of the master
and the engineer fault, the vessel started with insufficient coal and, instead of taking
bunkers at Colon as he was authorised to do, he decided to proceed to St. Thomas.
During the voyage the master discovered that there was not enough coal and directed the
vessel to Royal. Before arriving there the vessel ran aground on Morant Cap, a reef off
the idand of Jamaica, and became, along with her cargo, a total loss. The court of first
instance did not accept the contention that the master’s miscalculation of the amount of
coal was a navigational mistake, because the duty to provide a seaworthy vessel is a
personal one and it is the responsibility of the shipowner to make sure that the vessel
was provided with sufficient coal’®. Furthermore, the House of Lords and the courts
below insisted that if the shipowner planned the bunkering ports from the beginning of
the voyage at the loading port, and at one of the stages the ship ran short of fuel so she
had to call a an intermediate port for bunkering, even if the master was allowed to do

so, the shipowner will be in breach of his obligation to make the vessel seaworthy,

75- The Makedonig, ibid, at p. 329, 330.
76- Tetley, Marine Cargo Claims 3rd ED, 1988, at p. 377-378.

77- Northumbrian Shipping Company Limited v. E. Timm and Son, Limited. [1939] A.C. 397
78- Northumbrian Shipping Company Limited v. E. Timm and Son, Limited, Ibid, at p. 403.
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because this intermediate port was not in the origina plan, Lord Wright was of the
opinion that:

“It is true that the master had authority, if coal were proving insufficient, to replenish the
bunkers at Colon, as he thought of doing when in the Canal. But in my opinion the stage must be
determined when the vessel sails. Seaworthiness is no doubt relative to the nature of the adventure
and the other circumstances of the case. But, unlessiit is determined on sailing what the stage of the
voyage is, it is impossible to say whether the ship is seaworthy or not. This might have serious
consequences on the insurances. There is also the specia difficulty under s. 6 that a vessel might be
lost by negligent navigation soon after sailing from her first port with insufficient bunkers. Like
Barnes J. | prefer what he called the former alternative, that is, that the intention on sailing definitely

fixes the stage and that the availability en route of what might be called an optional bunkering port

cannot be taken into account. | think that this is true not only in general but also where it may be said
that it is only a question of estimating the margin for contingencies. If the stage is determined, the

quantity of bunkers sufficient to make the vessel seaworthy for that stage must be determined in view

of all contingencies that a prudent shipowner ought to contemplate”g.

Also, in The Makedonia®®, the vessel was carrying a cargo of temper from West
Canadian port to UK. Due to the contamination of the fuel oil, she was unable to
continue its trip under its own power and some of the cargo was jettisoned and some was
burned to provide her with power then she was salvaged. The vesse was actually
provided with sufficient fuel for its first stage of bunkering and the second stage but at
some point, some of the fuel which was provided became contaminated and there was a
shortage of feed water. Here the court said that the vessel was unseaworthy due to the
lack of proper plans for bunkering and the incompetence of the crew which was the

reason for the insufficient bunkering.

However it is important to mention that if the vessel deviated from its route to take
bunker at a usua bunkering port or to do some repairs then the carrier will not be in
breach of his obligation to provide a seaworthy vessel; provided this has been arranged
before the contract of carriage was entered into or started, i.e. in the Al Taha®! case, the
vessel was time chartered for a period of 24 month. The charterparty incorporated the
Hague Rules, article 1V r 5 of which allowed the shipowner to take reasonable deviation
without being held liable for that. The bunkering of the vessel was made the
responsibility of the shipowner. The vessel loaded cargo at Portsmouth and left one of
the cargo derricks there to be taken by road to Bethlehem Steel Corporation Yard at

79- Northumbrian Shipping Company Limited v. E. Timm and Son, Limited, ibid, at p. 407-408.
80- The Makedonia, [1962] 1 Lloyd's Rep. 316.
81- Lyric Shipping Inc. v. Intermetals Ltd. and Another, (The Al Taha), [1990] 2 Lloyd's Rep. 117.
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Boston for repairs. This boom was not necessary for the vessel’s seaworthiness at this
time but would be necessary at the unloading stage. After that the shipowner sent the
vessal to Boston to take some bunkers and at the same time collect the boom. But while
the vessel was leaving Bethlehem No 2 berth in the inner harbour at Boston she took the
ground. As a result of the grounding the shipowner incurred expenses and claimed
general average from he cargo owners. The cargo owner contended that the deviation to
Boston was not reasonable and the shipowner could have arranged for bunkers to be
collected at Portsmouth and waited there for the boom to be delivered by road. The
Shipowner claimed that Boston was the usual bunkering port for the ships of the kind of
his. Mr Justice Phillips held #:

“the evidence established conclusively not merely that Boston was a usual bunkering port for
such a vessel but that it wasthe usual bunkering port; more particularly it established that the usual
bunkering place at Boston was the outer anchorage

a ‘reasonable deviation’ within art. 1V, r. 4 could be a deviation planned before the voyage began
or the bills of lading were signed; the cargo boom was necessary if Al Taha wasto be reasonably fit to
discharge her cargo at her destination and as the boom was not necessary to render the vessel
seaworthy at the commencement of the voyage it was reasonable to plan to deviate to collect the

boom en route rather than to wait for the weather conditions to permit delivery at Portsmo uth; the
mode of performance was within the liberty afforded by art. 1V, r. 4”

The decision on the Al Taha proves that if the vessel deviated to take bunker, en
route to its destination, from a port which is usualy used by trade for bunkering this
would rot be considered an unreasonable deviation and it cannot be said that the vessel
was not seaworthy because it deviated to take bunker from such port, especialy if a such
deviation was planned before the start of the contract of carriage or even before it was
entered into. Furthermore, it emphasises the principle that if the vessel started her
voyage with one item of its equipment not ready to be used - in other words
unseaworthy - but the use of such piece of equipment was not necessary until a later
stage in the voyage, e.g. for the discharge of the cargo, and the carrier arranged for this
piece to be repaired before the time it is needed, then he will not be in breach of his
obligation of seaworthiness provided he arranged for the repair of such equipment in

advance before the start of the journey or before entering into the contract of carriage.

82- Ibid, at p.118.
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One fina point has to be mentioned with regard to the amount of bunkers the vessel
needs in order to perform its stage to the next bunkering port. It § not enough for the
carrier to provide his vessel with the exact amount of bunker which is needed to arrive to
the next calling port; he has to leave a margin of fuel that is enough in case the vessdl is
faced with some problems in the way; eg.. having to divert to another port in an
emergency. Consequently, if the carrier provided the vessel with sufficient bunkers,
including some margin, but due to the contingencies of the voyage, the vessel ran out of
fuel or coad and she had to cal at an intermediate port, which she was authorized to do,
in this case it cannot be said that due diligence was not exercised®:.

- Conclusion

The sole purpose for the shippers/charterers to enter into a contract of carriage, in
case of voyage charters and bills of lading, is to use the service of the vessd in
delivering their cargo to its final destination, while in case of time charters the purpose is
to benefit from the use of the vessel within the permitted limits. As a result the
charterer/shipper expects that the vessel should be fit to provide this service, in other
words she should be seaworthy. This puts the carrier/shipowner under an obligation to
ensure that his vessel is seaworthy, which means that he has to exercise this duty before
the vessel sets sail to the required destination, and under the current law this duty should
be exercised either at the agreed time in the contract of carriage or before and at the
beginning of the voyage in case of a voyage charter or bill of lading, whether the duty is
expressed or implied. And in the case of implied obligation in time charters the duty
should be exercised at the time of delivery. Furthermore, time charterparties may include
a maintenance clause that obliges the carrier to ensure the continuous fitness of the
vessel through out the journey.

83- Northumbrian Shipping Company Limited v. E. Timm and Son, Limited, supra, Lord Wright “Thisis, that though a steamer has
not in fact a sufficient margin of bunkers to satisfy the normal contingencies of the stage which the owners have fixed, yet, if a
reasonably sufficient margin has been alowed for, the fact that there turns out to be an actua deficiency will not necessitate a
finding that the vessel was unseaworthy for the stage, or that due diligence has not been used to make her so, provided that thereis
in the course of the stage an intermediate bunkering port at which in case of need the vessel can call. The quantity of bunkers,
which apart from this qualification would be necessary for the stage, isthen, it issaid, to be modified by taking into account this
optional facility” at p. 405.
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However, with the recent developments in the Marine Industry, i.e. the introduction
of the International Safety Management Code (ISM) and the International Ship and Port
Facility Security Code (ISPS), it has become clear that the current law needs to be
reviewed and changed to comply with the changes. The reason for that is that the above
two codes require the owners of the vessels to comply with their requirement on a
continuous basis in order to keep the certificates issued upon complying with the Codes
valid. Both of the Codes relate to seaworthiness on different levels, i.e. physica
seaworthiness because the Codes require regular maintenance and inspection of the
vessel and its equipment; human seaworthiness because the Codes require regular staff
training; and finally documentary seaworthiness as the compliance with the Codes
results in issuing certificates; also the ISM Code requires regular updates for the vessel

charts and manuals.

Consequently if the current law does not change, this may lead to a discrepancy
between the new development and the current situation. The Codes were made part of
the Safety of Life at Sea Convention (SOLAS) and they were made obligatory to ships
flying the flags of the member states; as a resuk the Courts in the states members to the
convention should take the changes into consideration. Also the CMI is working on a
new Transport Law which extends the period of the carrier’s duty to exercise due
diligence to cover the whole journey, but until tis new Law comes into force,
immediate changes need to be introduced. The requirements of the Codes can be
satisfied by accepting that the Codes, especially the ISM Code, constitute a framework
upon which good practice can be established, and aso by encouraging shipping
companies to establish strict monitoring system to ensure that their vessels are kept in
seaworthy condition.

This could be considered as an interim stage before the required changes are
introduced, because continuing to restrict the exercise of the obligation to the time
before and at the beginning of the voyage or the time of the contract or delivery will still
raise an important issue, especially when Hague/Hague-Visby Rules are governing the
contract of carriage. These allow the carrier to protect himself using the protections in

Art IV r2. The problem with keeping the law as it is arises in the following scenario:
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there are cargo to be loaded from port A and B; the vessel loaded cargo from port A,
where she was seaworthy before and at the beginning of the voyage, and while on her
way to port B to take the second cargo she became unseaworthy but she was not made
seaworthy before sailling from port B. After sailing the vessel sank due to its
unseaworthiness. The carrier will not be able © use the protection of Art IV r2 of
Hague/Hague-Visby Rules with regard to the cargo loaded at port B because he failed to
exercise his obligation to provide a seaworthy vessel, which is an overriding one®.
While with regard to cargo loaded at port A he can use such protection because he will
only bein breach of his duty stated in Art Il r2 to care for the cargo in his charge. This
duty was made subject to the exceptions in Art 1V r2. . This position discriminates
between two cargo owners whose cargo was lost due to the same cause but the fact that
the vessel was seaworthy at port A left the owner of the cargo loaded there in an
unfavourable position. Such a situation needs to be corrected and this can only be done
by extending the duty to cover the whole voyage from the start of the loading operation

until the discharge of the cargo.

84- Maxine Footwear Co. Ltd. and Another. Appellants; v. Canadian Government Merchant Marine Ltd. Respondents, [1959] A.C.
589.
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| mmunities and Limitation
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- Introduction

It has already been shown that the carrier/shipowner is under an absolute
obligation to provide a seaworthy vessel!, or under an obligation to exercise due

diligence to make the vessel seaworthy?.

If the shipowner exercised his obligation prudently and the cargo arrived safely at
its destination, then he would have exercised his duties properly and no problems
regarding seaworthiness would arise. But the situation is different when the vessel
turns to be unseaworthy and the cargo-owner suffers damage, either in the shape of
loss of or damage to the cargo, or financial loss represented by the failure to get the
cargo to its market at the right time, or sub-contract i.e. sub-charter ...etc. In this case
the cargo-owner could sue the carrier to claim damages or, if the seaworthiness was
apparent before loading, the shipper/cargo-owner/charterer may even cancel their
contract with the carrier/shipowner. So in this case what are the consequences of

providing an unseaworthy vessel?

To examine such a situation this chapter looks firstly at the basis of liability, i.e.
is it based on fault or is the carrier not liable until it is proven that his acts or
omission contributed to the loss. After discussing this, it will move to deal with the
burden of proof, i.e. who bears the burden of proving whether the vessel was
seaworthy or not and if the carrier/shipowner exercised due diligence; and also look
at the order of proof®. Once this has been discussed, the effect of the breach must be
examined. This can be divided into several issues. the first is whether the
carrier/shipowner would be able to use the protections provided for by the contract of
carriage or by the applicable rules and regulations. The second issue is kind of

compensation the aggrieved party is entitled to, i.e. is he entitled to damages only or

1- Thisis under the common law or in Case of Charterparties which are not subject to the Hague/Hague-Visby or Hamburg
Rules or if there was no express clause making the carriers obligation one to exercise due diligence.

2- This case applies when the contract of Carriageis subject to the Hague/Hague-Visby or Hamburg Rules.

3- William Tetley distinguishes between the burden of proof and the order of proof and states “Law traditionally distinguished
between ‘burden of proof’ and ‘ order of proof’. Burden of proof determined which party to a suit had the responsibility for
adducing evidence of one particular issue of fact (often referred to as the ‘ evidentiary burden’). Order of proof, on the other
hand, related to the sequence in which the facts or allegations had to be proven by one party or the other to the suit during the
trial. This traditional distinction between burden of proof and order of proof was understood and applied in marine cargo
claimsasin other types of litigation.” For in depth details about Burden and Order of Proof . Tetley, Marine Cargo Claims,
4th Edition (to be published March, 2008), chapter 6 at p3. The source was taken from Tetley’ son web page on 12/03/2006
at: http://www.mcgill.calfiles/maritimel aw/ch6.pdf
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can he repudiate the contract or is he entitled to both? It should also be noted that the
effect of the breach of obligation differs, depending on the nature of the
carrier’ s/shipowner’s obligation, i.e. an absolute obligation or just a duty to exercise
due diligence.
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Basis of Liability

- Types of Basis of Liability

There are two systems on which liability is built; the first is the presumed fault
based system under which the carrier is liable the moment loss or damage occurs,
unless he proves that the loss or damage was not a result of any fault or wrong doing
on his part, i.e. the Hamburg Rules Art 5. The other system is a proved fault based
system under which the carrier is not liable unless the cargo-owner proves that the
loss was a result of the carrier’s fault or privity, i.e. the Hague/Hague-Visby Rules
Art 1V rl. It isaso possible to have a system that falls between the main two systems
for Basis of Liability.

Under the existing law on Carriage of Goods by Sea the two systems are
applicable. Under the Hamburg Rules the carrier’s liability is based on presumed
fault, whereas, under the Hague/Hague-Visby Rules, the carrier’s liability is based on
proved fault, where he is not liable unless it is proven that he was at faul